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The object aimed at in this Manual is to put to- 
gether briefly and in a simple and compact form such 
information, legal and other, as appears directly use- 
ful, if not indispensable, to executive officers whose 
duties require them to enter into or to administer 
contracts on behalf of Government. No attempt is 
made in it to render reference to the legal advisers d* 
Government unnecessary, when lime admits of that 
course, and the importance of the matter justifies it. 
Nothing could be more inexpedient than to attempt 
the conversion of executive officei^ into *' amateur 
lawyers.” It is, however, found in practice that le^al 
s[uestions arise daily in the matter of contracts which 
must be decided on the spot the officer immediately 
n ! 


Object of the 
Manual 


’’’by it is 
neoied. 



CHIP. 1 .] 


[IXTRODCCTORI. 


Its chief 
(eatuiea 


RudmeBtAr.N 
koovledge ol 
Uv needed 
by tlL 


Danger of in 

t-nlweal 

ehieanery 


Purpose of 
|he Manoa’f 


concerned, and that in many instances the interests of 
Government suffer simply through ignorance of the 
law applicable to particular facts — ^ignorance for 
^vhich executive officers cannot at present be held 
responsible, inasmuch as they receive no legal train- 
ing and are not supplied with the means of acquiring 
any legal knowledge in a concise, plain, intelligible 
form. There are, moreover, many non-legal matters 
associated with Public Works Department contracts 
as to which general rules for observance, based on 
experience, are undoubtedly required, but have never 
yet been formulated. It is hoped that this Manual 
will to some extent fill the gap. To try to make it 
exhaustive would dcfejit the features chiefly studied 
in it, — brevity and simplicity; but, so far as it goes, 
officers may rest assured that it contains only what is 
of practical use in ordinary administration. 

It would, of course, be out of plane for executive 
officers to attempt an elaborate study of the law. But 
so much of the law as is here set forth should lie 
accessible to and understood by all, for, without know- 
ing the elementary propositions of the law of contract 
and evidence and some provisions of the law of regis- 
tration, limitation, stamps, and so on, no person can 
safely enter into contractual relations with another, 
however honest and fair-minded the latter may be 
In these days, moreover, it is unfortunately notorious 
that the large increase in the number of lawyers, and 
the consequent anxiety of many of them to foment 
disputes and litigation by which they live, have sup- 
plied an additional reason for helping Government 
officers in this branch of their work. Not merely such 
differences and misunderstandings as are due to 
genuine ignorance and mistake have to be prevented • 

. it is also necessary to bear in mind that there is always 
danger of intentional chicanery on the contractor's 
part, and to use every effort to frustrate it by a careful 
selection of contractors, by the use of clear and wcll- 
chosen language, by duly observing the requirements 
of the law, by securing indisputable proof of what is 
agreed upon, by efficiently safeguarding that proof 
for time of need, and so on. It is the purpose of this 
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Manual to further these objects in popular language 
'tvhich all can readily comprehend, and in the shortest 
space compatible with utility, by putting oflicers on 
their guard against the commoner legal pitfalls into 
which experience has shown that they are apt to 
stumble in their dealings with contractors, and by an 
attempt to classify and explain some other matters 
specially worthy of attention in this connexion. 

The most interesting and helpful arrangement ArraDgement 
appears to be to commence by setting forth selected 0*®°°**“** 
parts of certain essential Acts of the Legislature, ex- 
plaining generally the value of each law quoted and 
showing how it miglit come into the actual every-day 
business of any executive officer, and then, having 
familiarised the reader with so much, and only so 
much, law as seems really necessary for the purpose 
in hand, to discuss in lum (in Chapter VIII) such 
subjects ns arc of undoubted practical importance in 
dealing with contractors. 

It will then remain to furnish (in Chapter IX) a 
few simple forms not at present supplied to officers, 
but valuable for ordinary use, such as notices of re- 
scission of contracts and the like. These two chapters 
are interleaved, in deference to a suggestion of the 
Government of Bombay! The Resolution of Govern- 
ment conferring on officers of Government powers to 
execute contracts on behalf of the Secretary of State, 

Statutory rules as to the making of contracts on behalf 
of Government, together with certain parts of the 
Public Works Department Code relating to the same 
subject, the Punjab Civil Suit Rules, a few extracts 
from the Code of Civil Procedure concerning Govern- 
ment suits, the Indian Arbitration Act and a few of 
the more generally useful of the prescribed Forms of 
agreement, are appended to Part I as Appendices A, 

B, C, D, E, F and G, respectively, so that the Maunal 
may be a fairly complete Iceral guide to the powers and 
duties of all executive officers competent to contract for 
Government. An Eighth Appendix, H, consists of a 
short glossary of more or less legal and technical terms 
used in_thQ Manual, and is furnished hy request. The 
above, with an index, completes Part I of the Manual. 
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The appendices and index are also interleaved, and a 
few blank sheets for notes are bound in at the end of* 
Part I. 

The legal Chapters II to VII of the Manual will 
probably be found by most readers to be neither attrac- 
tive nor very easy to grasp; but a general acquaint- 
ance with' their contents is indispensable to a 
thorough comprehension of Chapter VIII (for this 
reason designedly placed last), consisting of practical 
suggestions which the compiler has done his very best 
to express simply, clearly, and in a fairly readable 
way : also to intelligent use of the forms provided in 
Chapter IX. It is by no means necessary that officers 
should thoroughly acquire and absorb all the law 
quoted in Chapters II to VII. If they will only study 
them sufficiently to master the contents and the 
arrangement of them generally, they can thereafter 
refer to them for guidance as particular points arise. 
The “ second kind of knowledge ” — to know where to 
find information when wanted — is all that it is neces- 
sary to secure as regards these chapters An abstract 
of contents is prefixed to each chapter, with references 
to pages of Chapters II — ^VII, and to paragraphs of 
Chapter VIII. It is hoped that this device will prove 
\iscful. . The above concludes Part I of the Manual. 

It is further proposed to supply the offices of all 
Executive Engineers with a collection of the Acts of 
the Legislature referred 'to in the Manual, so that 
there can be no difficulty in supplementing the portions 
quoted in it when necessary. These, bound in one 
volume, constitute Part II of the Manual. 
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No justification for the introduction of portions PotOons of 
of this Act into the present Manual is required. A 
sound knowledge of the leading provisions of the Law 
of Evidence sliould form part of llic education of 
every man and woman. In tho investigation of all 
disputed facts the rules of evidence are wisely follow- 
ed or foolishly disregarded by the individual con- 
cerned, although he may never have even heard of the 
term, much less studied the subject. At every stage 
of an executive officer’s proceedings concerning con- 
tracts, some principles of evidence must apply to his 
action, llis enquiries prior to the selection of a con- 
tractor, his procedure in framing the contract, the 
steps taken by him in the course and on the comple- 
tion of it, and his whole preparation of a case for 
legal advice, are all dependent for their correctness, 
appositeness, and completeness on his intelligently 
understanding the relevancy and irrelevancy of facts, 
and knowing how relevant facts ought to be establish- 
ed. 

There is no branch of the law more worthy of naw 
popular respect than tho Law of Evidence. It hasfy““TtbjJf* 
certainly not yet been brought to perfection ; but as it popular re- 
now stands, it is pervaded by common sense through- 
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out, enlightened by judicial experience, and founded 
upon what a great Avriter has justly called “ the philos- 
ophy of common life.” Some substantive laws — e.g.^ 
the English Marriage Law — are open to challenge us 
one-sided and made by one class for its own benefit at 
the expense of another. The Law of Evidence, how- 
ever, is free from any such reproach; its particular 
provisions may be wise or unwise, but at least they are 
wholly impartial, and rest exclusively on abstract con- 
siderations which the wisest and most experienced 
judicial minds of our time deem conclusive i/i their 
favour. 

StiewiM Although these provisions, when carefully consi- 
o( Logic ' dcred, will for the most part he seen to be expedient,. 

their expediency is by no means obvious at first sight. 
Study of the Law of Evidence is very similar to that 
of formal and inductive Logic. In ordinary cases 
people who do not even know what the term 
' ‘ syllogism ’ means may reason with correctness. But 

it is plainly of value to every reasoner to understand 
the reasoning process, — to perceive definitely and to 
liave the means of concisely demonstrating why one 
conclusion is sound and another is fallacious. The 
rules of Logic, inductive and deductive, furnish the- 
requisite knowledge. E.xactly in the same way, a 
clear comprehension of the abstract principles and the 
rules of evidence will afford invaluable help in the 
investigation and disposal of all those questions of 
fact which present themselves for decision in every- 
day life. 

. In order to reach a safe conclusion on any ques- 
ondrriifth? tion of fact, three main principles of investigation 
must bo observed : (1) that all facts which really are 
relevant shall so far as possible be ascertained and 
given their due weight; (2) that no facts not really 
relevant shall bo allowed any weight; and (3) that irr 
respect of every fact deemed relevant, the best possible 
form of proof available shall be secured. Now, the 
science of applying these three principles in the best 
and wisest way is embodied in the Law of Evidence. 
No vindication of the principle is required. As 
to the second, experience shows that clear and strin-s 
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gent rules arc necessary to keep the human mind to 
the point. “ Those systems " (says Mr. Justice Ticld), 
“which, like the French, dispense with all rules of 
evidence obtain no other result from the want of them 
than floods of irrelevant gossip and collateral questions 
sufllcicnt to confuse the strongest head and distract 
the most attentive mind.” Again (remarks the same 
learned author), “ a necessary consequence of the intro- 
duction of collateral and irrelevant questions is to 
prolong and extend the proceedings to an inconvenient 
and useless extent." “ These evils are wholly pre- 
vented. or to a groat extent ohviated, by proper rules 
of evidence.” The third principle needs no comment. 

Tile “ relevancy of facts " and “ the sort of evi- 
dence by which particular facts ouglit to be proved” 
arc, then, the two great points dealt with by the Law 
of Evidence, and all its provisions, down to the 
smallest detail, ultimately fall under one or other of 
these two licads. Tlic great practical value of gene- 
ral rules which materially help a person to reach a 
correct conclusion on disputed questions of fact, and 
with the least practicable effort and delay, must be 
evident to all. 

Part I of the Act deals witli the relevancy 
facts, i.e , it enumerates those facts which are alone * 
admissible as evidence. The rest of the Act, which is 
subdivided into Farts II and III, deals in Part 11 
with proof (namely, the particular form of evidence 
required, if any, to establish particular facts), and in 
Part III it furnishes certain definite rules as to the 
production and eSect of evidence. 

Only so much of the above provisions as seems 
directly serviceable to an executive officer will now be 
reproduced. Part III will be almost entirely omitted. 
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1»A11T I OF THE ACT. 
Relevancy of Facts. 


PaELIinNART. 


“Faci." y. “ Fact ’* means and includes — 

(1) any tiling, state of things, or relation of things, 

capable of being perceived by the senses ; 

(2) any mental condition of •which any person is con- 

scious. 


" BeUvunt " 


‘ FmU 
Issue.” 


** Endeace.” 


One fact is said to be relevant to another when the one 
is connected with the other in any of the ways referred to in 
the provisions of this Act relating to the relevancy of facts. 

The expression “facts in issue ” means and includes — 
any fact from •which, either by itself or in connection 
with other facts, the existence, non-existence, nature or extent 
of any right, liability, or disability asserted or denied in any 
suit or proceeding necessarily follows, 

“Evidence” means and includes— 


(1) all statements which the Court permits or requires 

to be made before it by witnesses in relation to 

matters of fact under inquiry s 

such statements arc called oral evidence; 

(2) all documents produced for the inspection of the 

Court j 


such documents ate called documentary evidence. 


*' PtotcJ " 


“ DuproTfd " 


“Kot 

I<rote«L” 

Il]o)tr«tion 
of what 
•* f*ct "in. 


A fact is said to be proved when, after considering the 
matter heforc it, the Court either believes it to exist, or con- 
siders its existence so probable that a prudent man ought, 
under the circumstances of the particular case, to act upon the 
supposition that it exists. 

A fact is said to be disproved when, after considering 
the matters before it, the Court either believes that it does not 
exist, or considers its non-existence so probable that a prudent 
man ought, under the circumstances of the particular case, to 
act upon the supposition that it does not exist. 

A fact is said not to be proved when it is neither proved 
nor disproved. 

Note. — A recent suit against Government, which 
may henceforth he referred to as “ the collision case,” 
nfTords a good example of the necessity to clearly 
undcrstaiid what the term ‘ fact ’ includes. The 
plaintiff claimed damages on the basis that in a certain 

10 



t^irtvci »cr TART 1, Rtu\ARCT or riCrs] 


[ac*r. II 


collision lie siificrcd organic injury of ibc spine. This 
w.is an as^crluni ol a lacl. r^ow, his assertion did 
not pro\c Ine lacl. But it is proved that the plaintiff 
at tlic lime of the collision did sat/ certain words to 
the same effect. This is another, and a very material 
fact, quite distinct from the question whether those 
words were true or false. Were the fact (if known) 
of this speech having been made at the time omitted 
in stating a case for legal opinion, tlio omission would 
he a serious one, and it actually was omitted from the 
ease as stated by the railway. 

"Proved.’' ** Absolute certainly amounting 
demonstration,” says a writer, “ is seldom to be had in [h7term*’ 
ilic affairs of life, and we arc frequently obliged to " 
act on degrees of probability which fall very short of 
it indeed. Practical good sense and prudence consist 
mainly in judging anglit wiictlicr in each particular 
ease the degree of probability is so higli as to justify 
one in regarding it as certainty and acting according- 
ly.” The present section lays down a sensible test for 
all eases alike, in Court or out of Court, official or 
private 

OF THE nCLEVANCV OF F^CTS. 

n Note. — The question whether to burden this nea*ons for 

Manual with the whole or parts of sections 5 — 16 or 
not is a ditficult one. After much consideration it has t.ons 6— lo. 
been decided to do so, omitting some of the less com- 
monly useful parts. Their illustrations have been 
left out entirely. These, like many others, can (and 
ought to be) studied in the Act itself. These sections 
are not easy to grasp, but they aro of inestimable 
value; they are the backbone of the entire law. To 
know exactly the true limits of the relevancy of facts 
is one of the most valuable intellectual acquisitions 
which any person can make. Persons unacquainted 
with the logical limits of relevancy labour under grave ■ 
disadvantage in endeavouring to investigate disputed 
facts, or to state for legal opinion a case in which such 
facts are involved. Nothing is more painfully com- 
mon than to discover, sometimes too late, that eminent- 
ly material facts have been omitted by officers through 
ignorance on this subject when consulting their legal ^ • 

U 
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’ advisers; and it is also too often found that from the 

same cause evidence of great importance to Government 
interests has been allowed to perish. In a case which 
ran for years a tortuous course in the civil courts, the 
claim could have been summarily demolished by the 
mere production of certain departmental daily regis- 
ters. But unfortunately, notwithstanding the fact 
that a dispute was notoriously imminent, these regis- 
ters were destroyed in servile obedience to depart- 
mental rule, and proof, expressly declared relevant by 
section 35 of the Act, was lost. There is no end to 
the concrete examples of this description which could _ 
be given; but they would be superfluous. The prin- 
Sonnd pnn- ciple which will be most safely followed by executive 
oflicers is this : when in doubt, f reserve the evidence, 
indoubtiu find mention' it in stating a case. Irrelevant facts 
toreeTancy. gfisily be cut out; but relevant evidence once 
destroyed, or not brought to the knowledge of a legal 
adviser, is clear loss. It is not suggested that officers 
should attempt to commit these difficult sections to 
memory. It will be quite sufficient to read carefully 
through them, so as to gain a sound general idea of 
‘ relevancy of facts.’ Thereafter, these provisions can 
always be looked up when guidance is needed. 

EriJ^neF iflAy Evidence may be given in any euit or proceeding of the 
existence or non-existence of evenr fact in issue and of such 
iMuoandr?. other facts os ore hereinafter declared to be relevant, and of 
IsTtntfacU no others. 

Explanation . — This section shall not enable any person to 
giro evldcnco of a fact which he is disentitled to prove by any 

£ revision of the law for the time being in force relating to 
ivii Procedure. 

Tacts which, though not in issue, are so connected with 
a fact in issue as to form part of the same transaction are 
trAnAActioo. relevant, whether they occurred at the same time and place or 
at different times and places. 

7. Facts which aro the occasion, cause or effect, immediate 
or otherwise, of relevant facts, or facts in issue, or which con- 
stituto the state of things under which they happened, or 
which afforded an opportunity for their occurrence or trans- 
acliop, ore relevant. 

Motiroor 8. Any fact is relevant which shows or constitntes a' 

rrfpArstion, motive or preparation for any fact in issue or relevant fact. 

12 
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9. Facts nrcc»^«an' to explain or introiliicc a fact in issue 
or relevant fact, or ^hich pupjwrt or rclmt an inference sug- 
gested l)V o fact in i«siip or relevant fact, or wlucli estalilislt 
the identity of anything or person whoso identity is relevant, 
or £x the time or place at which any fact in issue or relevant 
fact happened, or srhich shmv the relation of parties by whom 
any such fact was trnnsncte<l, are relevant in so far ns they 
are necessarj' for that purpostv— - 

11. Facts not otherwise relevant are relevant— 

(1) if they are inconsistent with any fact in issue or 
relevant fact ; 


Facta ncccs- 
Mrv to ex- 
plain or in- 
iroduee rtle- 
rant (acta 


Wlicn facts 
not otherwiao 
rcIcTant be- 
come rclo- 


(2) if U* themselves or in connection with other facts 
they make the existence or non-existcnco of any 
fact in issue or relevant fact highly probable or 
improhahle. 


12. In suits in which damages are claimed, any fact which In auit for 
will enable the Court to d.-termine the amount of damages d-nnagc*. 
which ought to be awarded is relevant. to^naWo 

Court to de> 
trrisme 
amount ore 
relevant. 


14. Facts showing the existence of any state of mind, 

*uch as intention, knowledge, good faith, negligence, rashness, o(*»*a* c of"'* 
ill-will or good-will towards any particular person, or showing mind or of 
the existence of any state of body or bodily feeling, arc rcle- I*®*!'* 
vant when the existence of anv such stale of mind or body or ^‘*^*'*8 
bodily feeding is in issue or relevant. 

Explanation 1 . — A fact relevant ns showing the existence 
of a relevant state of mind must show that the state of mind 
exists, not generally, but in reference to the particular matter 
in question. 

15 When there is a question whether an act was accid- Foefs bearing 
ental or intentional, or done with o particular knowledge or oo question 
intention, the fact that such act formed part of a senes of 
similar occurrences in each of which the person, doing the r\*ormt'en-° 
act w’aa concerned is relevant. tional 


1C. IVLeu there is a question whether a particular act was Existence of 
done, the existence of any course of business, according to course of 
w’hich it naturally would liave been done, is a relevant fact. ^henVe*e. 

Ad.’mistioni. 

Before quoting tlie sections dealing with atffrais- Limits of the 
sions, it way bo well to say a few wofds concerning |5^''4”ioL!* 
them. Admissions are merely a particular class of 
facts, not always or in all circumstances relevant, and _ 
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therefore a class requiring' exceptional explanation. 
To be relevant, the admission must be made (1) by one 
of certain fersons, and also (2) in certain circum- 
stances; otherwise it is inadmissible in evidence. 
Here, as elsewhere, the law rests on common sense, 
refined and aided by judicial experience. Sections 
18 — 20 enumerate the 'persons whose admissions can 
be relevant : sections 21 — 23 describe the extent to 
which alone this relevancy is recognised. Admissions 
are not conclusive proof of the matters admitted (sec- 
tion 31) : for example, if a tradesman sends a stamp- 
ed and receipted bill, it is an admission of payment, 
but he may prove that he never received the money. 
It is only when an admission amounts to an “ estoppel” 
which will be explained further on, that it is conclu- 
sive. 


Atlmiaibn 17. An admission is a statement, oral or documentary, 

defined. which sxiggests any inference as to any fact in issue or rele- 
vant f.ict, and which is made by any of the persons, and under 
the circumstances hereinafter mentioned. 


Admission— 
l)y party to 
rrocoedtog or 
ni4 agent ; 

by B'litor in 
represent. 

atiTD 

character. 


tiy party 
inlcrMtcd 
m lubject 


liy perann 
from whom 
interest 


18. Statements made by a party to the proceeding, or by 
an agent to any such party, whom the Court regards, under 
the circumstances of the case, os expressly or impliedly 
authorised by him to make them, ore admissions. 

Statements made by parties to suits, suing, or sued in a 
representative character, arc not admissions, unless they were 
made while the party making them held that character. 

Statements made by — • 

(1) persons who have any proprietary or pecuniary in- 

terest in Ih© subject-matter of the proceeding, 
and who make the statement in their character 
of persons so interested, or 

(2) persons from whom the parties to the suit have de- 

rived their interest in the subject-matter of the 
suit. 


arc admissions, if llier are made during the continuance of the 
interest of the persons making tlie statements. 


Ai!miv«i<m» 19. Statements made by persons whose position or liability 
byprruon* jg nrccssary to prove as against any party to the suit are 
admissions if^ such statements would be relevant ns against 
proTij»» Rucb persons in relalion to sucb position or liability in a suit 
■(•ainstixiriy brouelit by or against them, and if they are made whilst the 
toBuit. person making them occupies sucb position or is subject to 

sticb liability. 
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20. Stalonirnl^ iiiado by jx^rsons to «lioin n pnrly to 

6uil has cx|irt“s«ly irfcmnl Mr infonuntioii in rciercnce to <* f,pr^,ly 
matter in di*puto arc o«lmi*«»on9. rrffrmltoby 

pifty totult. 

niMtttchon. 

The <jn«tion i« xihelher a hor»e Fold by «! to D i* lound. 

A Mj* to II—' Co «ad #»b C, C know* «il about it ' C'j iUlctnenl is an 
adnuisioa. 

21. AdnuMions are relevant and may l»c proved as against 

the person tvho makes them, or Ins representative in interest ; ^g^nst 
but thov cannot be proved by or on behalf of the person who prrsons mnk. 
makes I’liein nr by his representative in interest, except in 
following cases their Wmlf. 

(1) An admission may be proved by or nn belialf of tho 
person making it when it if of such a nature that, if the person 
making it uerc d»-nd. it would be relevant ns between third 
persons under section 32. 

(2) An sdinission may be prove*! by or on behalf of tho 
person making it when it consists of a atatement of tho exist- 
ence of any stale of mind or liody, relevant or in issue, made 
at or about the time when such slate of mind or body existed, 
and is accompanied by conduct rendering its falsehood im- 
probable. 

(3) An admission may l>c proved by or on hchaU of tho 
son making it if it is relevant otherwise than ns nn admission. 

23. Oral admissions as to the contents of a document are oral 
not relevant, unless and until tho party proposing to prove 

, , . .-. 11 . f ^ ^ ® .1 * .toconteola 

tLcm snows tuat lie is entitlcu to give secondary evidence of of documc-nt* 
the contents of such document under the rules hereinafter aro relevant, 
contained, or unless tho genuineness of a document produced 
IS in question. 

23 In civil cases no admission is relevant if it is made AJraissiona^ 
either upon an express condition that evidenco of it is not to when re”-'” 
be given, or under circumstances from which the Court can rant, 
infer tli.at the parties agreed together that evidenco of it 
should not he given. 

Ex-planation . — Nothing in this section shall bo taken 
exempt any barrister, pleader, attorney or vakil from giving 
evidence of any matter of which he may bo compelled to givo 
evidence under section 120 

Notes. — 1. The object of section 23 is clear: 
overtures between persons likely to go to law were not 
privileged from disclosure, no person could safely make 
an offer of compromise. It is, however, ‘ to the in- 
terest of the State that litigation should cease,' and 
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pacific proposals of this kind are therefore declared 
inadmissible in evidence. Officers should very care- 
fully bear this section in mind. Much stress was un- 
scrupulously laid upon the fact that after the acci- 
dent out of which ‘ the collision case ' arose, the Mana- 
ger of the Railway sent his Traffic Superintendent to 
call on the person said to have been hurt and to 
enquire after his health. Of course this mere act of 
courtesy was not intended by the Manager to imply 
any admission of liability; but if that officer had taken 
the precaution to inform the passenger in writing 
that his inquiries were “without prejudice," this 
would have saved the defence an infinity of trouble.* 
It will be noticed that written intimation is advocated. 
SM«iAir*iue Thcrc IS no more excellent maxim or one which will 
eoiS^Seai- frcqucnt repetition than that embodied in 

tiwi. the words “ vox emissa volat, litera scripta manet."i 
As a matter of fact, what passed at the interview in 
question became the subject of some e.xtremely hard 
swenrin". The only safe course, where an important 
communication has to be made, and especially to a 
person suspected of unfair dealing, is to make it in 
writing, retaining a copy. The fact, the date, and 
the exact terms of the communication can be proved 
with ca&c and beyond controversy, while an oral one 
may he denied altogether, or may be materially per- 
vi rtcd or falsely attributed to another date. All these 
devices were attempted in ‘ the collision case.' 

Aiicorrr 2. Not merely offers of compromise, but all corre- 

spondcnco wliatcvcr with persons preferring claims 
airainst Government, or likely to do so, should be head- 
y^guitded “witliout prejudice.” By this precaution state- 
ments liable othcnvisc to be proved as admissions are 
protcctcxl, and departmental officers can correspond 
frcclv with the opposite party without fear of weaken- 
ing the legal position of their empIoycr4 

St/tfrmrnti hij jtersons trho cannot he enHeH as xcitnesscs. 

32. Stntpmrnt", written or verbal, of relernut fnct/i made 
bv » prr'OT) wbo is dpad. or who cannot bo found, or who baa 

* JX, Venn No 1. 

. .+ '■ TJi* word Aim awar, Ihi. wrietrn letter remain*.” 

* See rule 3, Ciril Sait Ihile*, Ai'pcndi* U. 

}C 


C&tei in 
«hle)i*ta(e. 
meat o! rete- 
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Ikcohip incapRlile of giving evidence, or wlioso attendance rant f«ct bj 
cannot be procnml withont nn onioiint of delay or espenso 
wlncli, undor tlie circunistance<» of tlio case, appears to tliOp^nnotb© 
Court «nrea‘oiial)le, are tliemselvcs rele\-nnt facts in tjio fol- found, eic., 
Io«’ing cases — is relevant j 

t2) When tlic ftntement %vas made by such person in the wbenitu 
onhnarj- cour«e of business, ond in particular wlien it consists mode in 
of any entry or memorandum made In* him in books kept in 
the onlinary course of business, or in the discharge ol pro- 
fessional duty; or of an neknowIe«lgment written or signed by 
him of the receipt of money, goods, securities or property of 
any kin<I; or of a document 'used in commerce written or 
signed by him, or of the date of n letter or other document 
usually ilateil, written or signet! by him. 

(3) When the statement is against the pecuniary or nro- or against 
prietarv interest of the person making it, or when, if true, »nierc*t^oi 
it would expose him or would have exi»osed him to n criminal 
jrrosi-cution or to a suit for damages. 

Note.— The general rule of evidence is that thewbyauch 
best possible kind of proof available must be produced. giSS**;. 
As regards the truth of statements (ns distinguished sworrii are 
from tlic mere fact of the statement having been made), 
the best evidence would be the sworn testimony of 
those who made them, duly subjected to cross- 
examination. But wJien it happens tliat the maker 
of the statement cannot be called as a witness, the 
question arises whether his statement may be other- 
wise proved to have been made, and, if so, in what 
circumstances it may itself be accepted as evidence of 
its truth, altlioiigh not made on oath or under cross- 
examination. Section 32 enumerates those circum- 
stances; and it must be remembered that the state- 
ment is never -per se* admissible if the maker can be , 
conveniently called as a witness, unless it also f,alls 
within the category of certain statements ‘ made under 
special circumstances,* which arc dealt with in sec- 
tions 34 — ^38. 

A study of the quoted parts of this highly impor- Expknntioa 
tant section 32 will show that the principle under- 
lying it is that there is abstract probability specially ijingthomie. 
in favour of the truth of the statement. Grave incou- 
vonicnco would result if the particular statements in 
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question were not expressly admitted -in evidence. A 
case of great magnitude i^cently occurred in which 
a large series of bills submitted by a contractor were 
dealt with in detail by an officer conversant with the 
matter, and carefully noted on by him, in the dis- 
charge of his professional duty. The officer soon 
afterwards died, and it became highly important to 
prove the relevant facts noted by him. ' The matter 
went to arbitration, and the compiler of this Manual, 
who happened to be consulted at the last moment, was 
able to fortify the officer acting for Government with 
a reference to sub-section (2), which rendered the state- 
ments in question relevant facts, and, as such, admis- 
evidence. Knowledge on the part of officers 
^owitipoto that, in the event of their not being producible as 
otAccn. witnesses, tiie entries of relevant facts in their note- 
books, or on bills or other documents, made in the 
ordinary course of business may prove extremely valu- 
able, will, it is hoped, strongly encourage them to fol- 
low the practice of making such entries. And these 
entries have another use. Under certain restrictions, 
an officer called as a witness may " refresh his 
memory ” by referring to such memoranda. This will 
bo explained further on under section 159 of the Act. 
These notes may thus afford great protection to the 
officer himself. 


St(ite7nents made under special circuTeistanccs. 

34. Tintries in Lool>s of account, rcRularlv kept in the " 
course of business, are relexant •wlieneTor they refer to a matter 
into wliicli tlic Court li.ns to enquire, but such statements shall 
not alone bo sufficient evidence to ebarpe any person with 
liahility. 

lUwtiration. 

A sues n for Ut. 1,000. aad *h<jvn entries in his nceounl tfioks showing 11 
(o bo indebted to him to this amount. The entries are relcxant, but are not 
saflicient, without other endence to prove the debt 

neters'jeyof 35. An entry in any public or other official book, register 
enUvin Or record, stating a fact in issue or relevant fact, and made 
madein^r. by a public servant in tho discharge of his official duty, or oy 
fonnificeoi any other porson in porfonnanco of a duty specially enjoined 

dut/. J g 


Entries ill 
books of ae. 
count when 
relevant. 
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by the law of the country in whicli such book, register or record 
i' kept, is itself a relevant fact. 

yC. Statcineiits of facts in issue, or relevant facts made in Reierancyof 
j>ublishetl maps or charts generally offertHl for jnihlic sale, 
an maps or plans made under tlie authority of (jovernment as aml'pUn^ 
to matters usually rejiresoutcd or stated in such maps, charts 
or plans, are themselves relevant facts. 

Notes 1. — Statements made under the special cir- statements 
•cumstances described in sections 34 — 38 arc tilways 
admissible, even though the persons who made them njmiasibie 
x:an be and arc called as witnesses. It is therefore'^''*'’ 
most important tliat all olRccrs should grasp the fact 
that the special entries in question have an indepen- 
dent value of llieir own, and shotild invariably be men- 
tioned in ‘prejparing a case for opinion. They should 
likewise rcccuc tlicir duo weight when an oiliccr has 
to coJnc to a conclusion in a case for himself. 

2. The provisions of section 35 may overlap those statements 
of section 32, sub-section (2), i.e., an entry may bejo®fbiyad. 
admissible under botli of these sections. A consider- mi*ubio 
able number of highly relevant entries of this kind 

were discovered to exist when the defence in the heavy 
claim cited as ’ the collision case ’ was being prepared. 

Not one of these entries was brought to notice by the 
departmental olBcers concerned. One critic of the draft 
Manual cites an excellent instance of a fraudulent 
addition to a rate, entered in figures only in the agree- 
ment, wliich was defeated by a note relevant under 
section 35 

3. This place is as good as any other for pointing Vastimpoit- 
out the great importance of safely guarding document- 

ary evidence, not merely against accidental loss or 'cimientary 
injury, but also against theft, forgery, and other cri- 
minal acts. In a case where goods were consigned, 
according to the goods-forwarding-note, to Burdwan 
liy a mistake of the sender’s agent who ought to have 
entered Wadhu'un, means were resorted to, on the mis- 
take being discovered by the sender, to abstract the ^ 
forwarding-note from the book into which it had been 
-pasted, and then a claim for damans for alleged mis- 
sending was boldly advanced against the railway. 

In this particular instance the entry did not fall under 
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section 35, but was an " admission ” of great value. 
The principle, however, is equally applicable to offi- 
cial entries, and to all documentary evidence whatever. 
Another case could be cited where the office of an 
executive engineer was dishonestly plundered of 
several original letters from a contractor, fatal to the 
First step on claim subsequontly set up by him. The very first step 
?C) be taken on the smallest indication of possible con- 
' * troversy is to place all documentary and other tangible 

evidence in safe keeping. Indeed, as the above-quoted 
railway case indicates, registers or other documents 
embodying the terms of contracts, or proving facts 
material in connexion with them, should be protected 
from the outset against the possibility of foul play. 
There is excellent reason to believe that even some 
judicial records which contained, documents injurious 
to the plaintiff in a recent false claim of great magni- 
tude were dishonestly stripped by an unknown agent 
of the plaintiff, and valuable evidence for the defence 
was thus made away' with. In another instance, a 
whole series of erasures and fabrications of evidence 
in official registers was effected by a dishonest com- 
missariat agent prior to bis detection : had the books- 
been securely guarded at all times, these alterations 
could not liavc been made. It is needless to multiply 
examples in support of the proposition that all docu- 
mentary and other tangible evidence should be care- 
fully guarded against rascality as well as- against 
accidental loss. This point is again touched upon 
elsewhere. - ' 

oilrn’cmn ^ good many officers have expressed concurrence 
tiiAcon”'" "with the above paragraph: none dissent from it. It 
npiion is suggested that, so far as possible, executive 
engineers should keep very valuable documents, such 
as deeds of agreement, in their iron cash chests : that 
they should see that the doors and locks of record 
presses arc in good order, invariably retaining, the 
keys in their own possession : that they should keep 
up a full and regular list of papers in their charge, 
in their official note-book : and it has also been well 
obscn-cd that a fuller resort to registration, and to 
the use of copying presses, would largely enhance the 
io 
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-security of valuable documentary evidence. It may 
be added that, in the ease of exceptionally important 
coniiuunicalions received from contractors, it would 
be a valuable piecaution to have them at once copied 
into a special register. In the event of the originals 
being lost or made away witli, their contents could be 
proved by the secondary evidence thus secured (see 
section G8 (3) and section 65 (c) of tliis Act, infra). 

The matter is of suflicicnt importance to call for 
authoritative orders by Government. 

lIo\e much of a statement ts to be 'proved. 

Oy AVlicn any «tatcmcnt of winch cTnlence is given forms Whstevi- 
jiart of a longer or of a conversation or part of 

i«ol.»tcil (locuuK'iit, or IS containcfl ni .a document which forms ”tatemFnt 
part of a hotik, or of a counected senes of letters or papers, terms part 
evidence sha'l he given of so much and no more of the state- 
nient, conversation, document, hook or series of letters or menT’beok** 
papers as the Court considers necessary in that j»articular case oricnesof 
to the full understanding of the nature and olTect of tlie state- letteraop 
jnent, and of the circumstances under which it was made. papw* 

Note. — It is necessary to understand the law as The correct 
enacted in this section, in order to know l)ow much of fXw^° 
a^book or of a- scries of letters should be deemed rele- • 
vant in preparing a ease for opinion. Both extremes, 

— the omission of material passages and unduly cum- 
bering the ease with irrelevant matter — are to be 
avoided; but especially the former. 

Opinions of third persons when relevant. 

45. When the Court has to form an opinion upon a point 
•of foreign law, or of science or art, or as to identity of hand- 
writing, or finger impressions, the opinions upon that point of 
persons fipecially skilled in such foreign law, science or art or 
in questions as to identity of handwriting, or finger impres- 
Bionc, are relevant facts. 

Such persons are called experts 

Tlie opinions of experts on the question whether the two Opinions of 
•documents were written by the same person or by different 
persons are relevant. 

46. Facts not otherwiscr relevant are relevant if they sup- Facta bearing 

port or are inconsistent with the opinions of experts, when uponopmione 
such opinions are relevant. ofexperta 
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Section 35, but was an “ admission ” of great value. 
The principle, however, is equally applicable to offi- 
cial entries, and to all documentary evidence whatever. 
Another case could be cited where the office of au 
executive engineer was dishonestly plundered of 
several original letters from a contractor, fatal to the 
Fintetepon Claim Subsequently set up by him. The very jirst step 
d!spuir^°^ be taken on the smallest indication of possible con^ 
troversy is to place all documentary and other tangible 
evidence in safe keeping. Indeed, as the above-quoted 
railway case indicates, registers or other documents 
embodying the terms of contracts, or proving facts 
material in connexion with them, should be protected 
from the outset against the possibility of foul play. 
There is excellent reason to believe that even some 
judicial records which contained, documents injurious 
to the plaintiff in a recent false claim of great magni- 
tude were dishonestly stripped by an unknown agent 
of the plaintiff, and valuable evidence for the defence 
was thus made away with. In another instance, a 
whole scries of erasures and fabrications of evidence 
in official registers was effected by a dishonest com- 
missariat agent prior to his detection : had the books 
been securely guarded at all times, these alterations 
could not have been made. It is needless to multiply 
examples in support of the proposition that all docu- 
mentary and other tangible evidence should be care- 
fully guarded against rascality _as well as- against 
accidental loss. This point is again touched upon 
elsewhere. - ' 

of'or'^ram ^ good many officers have expressed concurrence 
Ou^con”'” ''’ith the above paragraph: none dissent from it. It 
nciioQ. is suggested that, so far as possible, executive 
engineers should keep very valuable documents, such 
as deeds of agreement, in their iron cash chests : that 
they should see that the doors and 'locks of record 
presses arc in good order, invariably retaining the 
keys in their own possession : that they should keep 
up a full and regular list of papers in their charge, 
in their official note-book: and it has also been well 
obscn*ed that a fuller resort to registration, and to 
the use of copying presses, would largely enhance the 
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-security of valuable documentary evidence. It may 
be added that, in the case of exceptionally important 
communications received from contractors, it would 
be a valuable precaution to have them at once copied 
into a special register. In the event of the originals 
being lost or made away with, their contents could be 
proved by the secondary evidence thus secured (see 
section G3 (3) and section 05 (c) of this Act, infra). 

The matter is of sufTicicnt importance to call for 
authoritative orders by Government. 

//ojr viuch of ft ifatement ts to be proved. 

09. Wlieii nny statement of winch evidence is given forms Whatcvi- 
part of a longer vtatemeiit, or of a conversation or part of an 
Isolated document, or is contained lu a document wliicli forms ftafement 
part of a book, or of a connected senes of letters or papers, loron part 
evidence slnU lie given oi so much .and no more of the state* 
went, conversation, document, book or senes of letters or mcnt*’book'' 
papers os the Court considers necessary in that jTarticulor case orsenesof 
to the full understanding of the nature and effect of the state- letters or 
ment, and of tlie circumstances under which it was made. r'pera, 

Note — It is necessary to understand the law as the correct 
enacted in this section, in order to know Ijow much of 
i^book or of a* series of letters should be deemed rele- • 
vant in preparing a ease for opinion. Both extremes, 

— the omission of material passages and unduly cum- 
bering the case with irrelevant matter — are to be 
avoided, but especially the former. 

Opinions of third persons when relevant. 

45. Wlien the Court has to form an opinion upon n point 
•of foreign law, or of science or art, or as to identity of hand- 
writing, or finger impressions, the opinions upon that point of 
persona specially akilled in such foreign law, science or art or 
in questions as to identity of handwriting, or finger impres- 
sions, are relevant facts. 

Such persons are called experts. 

The opinions of experts on the question whether the two Opinions of 
•documents were written by the same person or by different 
persons are relevant. 

40. Facts not otherwise relevant are relevant if they sup- Facts bearing 
port or are inconsistent with the opinions of experts, when upon opinions 
such opinions are relevant. of experts. 
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Opinion M 47. "When tbe Court has to form an opinion as to the irer- 

tohAndvnt* son by whom any document nras written or signed, the opinion' 
io^wben person acfiuainted with the handwriting of the personi 

reoTsnt. whom it is supposed to be written or signed that it ■was or 

was not written or signed by that person is a relevant fact. 

Ejplnnadon. — A. person is said to be acquainted with the- 
handvTiting of another person when he has seen that person- 
write, or when he has received documents purporting to he 
written by that person in answer to documents written by him- 
self or under his authority and addressed to that person, or 
when, in the ordinary course of business, documents purport- 
ing to be written by that person have been liabitiially sub- 
mitted to him. 

Opioionuto 48. "When the Court has to form an opinion as to the 
tiiatcnceof existence of any general custom or right, the opinions as to- 
ro^m»h/n** existence of such custom or right of persons who would 
rei«T*nt. be likely to know of its existence if it existed are relevant. 

Explanation — The expression ' general custom or right ' 
includes customs or rights common to any considerable class of 
persons. 

lUuitralton 

The right of the vUlAgere of a particular tillage to ure the water of a 
particular weU U a general right within the meaning of this section 

Oroundsof 61. Whcncrer the opinion of any living person is relevant,. 
rSeTant**''° grounds on which such opinion is based are also relevant. 

llluttralion 

An expert may giie an nccoont of experiments performed by him for the 
purpose of forming bis opinion 

iwadmiiw^ Note — As a general rule, mere opinions are, not' 

M relevant facts. The rule is, however, subject to.ccr- 

•obTwu"' reasonable exceptions relating to technical mat- 

* *■ ters, themselves matters of opinion, to handwriting, 

and to questions of custom or right, which also are 
. matters of opinion. In these cases, the opinion of 
persons specially skilled upon the point, or excep- 
tionally qualified to testify as to the writing, or the- 
custom or right is admitted, together with the grounds- 
for that opinion. The striking experiments in the- 
Ardlamont case, where the effects of shot at known 
distances on the human head were ascertained by/ 
actual experiments made by experts upon dead bodies,, 
illustrates tlic law on this subject (section 51). Know- 
le<lgc of these provisions may be very useful to onicer& 
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who find it necessary to oppose their professional 
opinion to the contentions of contractors. 

I'iVPT II OF THE ACT. 

On PnooF. 

F.4CT.S WHICH NEED NOT HE mOVED. 

III. 5G. Xo fact of Mhicli the CoTirl will take judicinl notice Fact judicial- 
need he iiroved ly noticeable 

need not bo 

Note — It seems unnecessary to here quote the 
facts enumerated m section 57 whereof the Courts 
will take judicial notice. They can be studied in the 
Act itself. 

58 No fact need ho proved lu any proceeding which tlie Pactaadmit. 
parties thereto or their wgents agree to admit at the licaringi led need not 
or which before the licariog they agree to admit hy any writ- • 

ing under their hands, or which hy any rule of pleading in 
force at the time they are deemed to have admitted by their 
pleadings 

Provided tliat the C'ourl in.»y, in its discretion, require the 
facts admitted to be proved otherwise than by such admissions. 

Note. — It would greatly simplify the statement rraeticai 
of a ease for opinion if the officer concerned and the 
other party could meet and utilise the above section piamed. 
by “ agreeing ” certain facts, thus narrowing the mat- 
ter to the questions really in dispute. A great deal 
of time and expense are often wasted in the investi- 
gation and proof of facts which the opposite parly 
could easily have admitted if asked to do so. 'Where 
the contractor or other claimant concerned is a respect- 
able person, much can be done in this direction; but 
it too often happens that tho antagonist of Govern- 
ment declines on principle to admit anything, and 
views even the simplest proposals of this kind with a 
jaundiced eye. Still, it is always worth trying to 
come to an understanding upon facts not seriously 
capable of denial, and such interviews and corre- 
spondence can do no harm if protected by being clearly 
declared to be “ without prejudice.”* Of course the 

• Sec Chapter IX, Form No 2. 
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agreed-on facts, when properly reduced to writing, 
will be held to be duly admitted by both sides for all: 
purposes of the case, although until such a writing has 
been duly signed the communications with the other 
side remain privileged. 

- OF ORAI, EVIDENCE. 

Prool 0 { fact* 69. All fads, except the contents of documents, may be Chai 
by oral 07i- proved by oral evidence. 

OraleTidenee GO. Oral evidence must, in all cases whatever, be direct; 
dirtct**^ that is to say — 

if it refers to a fact which could he seen, it must he the 
evidence of a witness who says he saw it; 

if it refers to a fact which could be heard, it must he the 
evidence of a witness who says he heard it ; 

if it refers to a fact which could he perceived by any other 
sense or in any other manner, it must be the evidence of a 
witness who says he perceived it by that sense or in that 
manner ; 

( if it refers to an opinion or to the grounds on which that 

opinion is held, it must be the evidence of the person who 
holds that opinion on those grounds : 

Provided that the opinions of experts expressed in any ■ 
treatise commonly offered for sale, and the ground on which 
such opinions are held, may be proved by the production of . 
such treatise if the author is dead or cannot be found, or has 
become iucapable of giving evidence, or cannot be called as a 
witness without an amount of delay or expense which the 
Court regards as unreasonable : 

Provided also that, if oral evidence refers to the existence 
or condition of any material thing other than a document, the 
Court may, if it thinks fit, require the production of such 
material thing for its inspection, 

ExpiAnatioa NoTE. — " Oral ” cvidciicc means evidence by word 

month, unwritten. This explanation would bo 
deaeo. dccmcd nccdlcss had not the term been misunderstood- 
by a pleader of standing- within the knowledge of the 
compiler of this Manual. Such evidence is also called 
“ parolo evidence.” 

OF DOCUSTENTATIT F.VIDENCE. 

rpyftfcon. ^ Cl. Tlie contents of documents may be proved either by Cba 
^ u****'^ * Of by secondary evidence. 
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C2. Prininn’ cviilcncc means tlic document itself produced primuryoTl. 
ior the in‘-|>oction of the Court. dence. 

KTiihnaiion 1 — Where a document is executed in several 
]'arts, c.icli part is pnmarv evidence of tlie document. 

Where a dncuinent is executed in counteniart, each coun- 
l^Tjmrt heing executed by one or some of the parties onl}*, 
each counterpart is primary evidence ns ngainst the parties 
<?xecuting it. 

Kxp\nna\}on ^ — Where a nuinlior of documents nre all 
made hy one uniform process, ns in the case of printing, 
lithographv or jihotography. each is jiriinarj' evidence of tlie 
contents of tlie re-*! ; hut uliere they are all copies of a com* 
tnon ongninl, they are not pniimry evidence of the contents 
of the ongMinl. 


A t'frion I* Iiix*- b*Mi in po««<“f»inn ot a number of placard* all 

printed at nni. time from one oni;iiui .\n> one of ttio pl.icArd* is primary 
«Mdencc of the ronlcnta i.f an> olhir, but m* one of them i» primary evidence 
«{ the contents of the origima* 

C3. Sccondarr evidence means and includes — Secondary 

/, \ ■ % ■, . . , . eridence. 

(1) certified copies given under the provisions herein- 

after contained , 

(2) copies made from the original by mcclianical pro- 

cesses, winch in themselves insure tho accuracy 
of the copy and copies compared with such 
copies ; 

(3) copies made from or compared with the original; 

(4) counterparts of documents as against the parties 

uho did not execute them; 

(5) oral accounts of the contents of a document given 

hy some person who has himself seen it. 

C4. Documents must be proved by primary evidence, ex- Proof of do- 
cept in the cases hereinafter mentioned. cuments by 

■* primary evi' 

, dence. 

C5. Secondary evideuco may be given of the existence, Cases in 
condition or contents of a document iu the following cases: — which eoeond. 

, , , ® , ary evidence 

(a) wlien the original is shown or appears to be in the relating to 
possession or power — documents 

* * . may bo given, 

of the person against whom the document is 
sought to be proved, or 
of any person out of reach of, or not subject to 
the process of the Court, or of any person 
legally bound to produce it, 
and when, after the notice mentioned in section GG, 
such person does not produce it ; 
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(6) when the existence, condition, or contents of the- 
original have been proved to bo admitted in 
writing by the person against whom it is proved 
or by hia representative in interest; 

(c) when the original has been destroyed or lost, or 

when the party offering evidence of its contents- 
cannot, for any other reason not arising from hia 
own default or neglect, produce it in reasonable 
time ; 

(d) when the original is of such a nature as not to bo- 

easily moveable ; 

(e) when tlie original is a public document within the- 

meaning of section 74; 

(/) when the original is a document of which a certified 
copy 13 permitted by this Act, or by any^ other 
Inw in force in British India, to bo given in 
evidence; 

(y) when the originals consist of numerous accounts or 
other documents which cannot conveniently be 
examined in Court, and the fact to be proved is 
the general result of the whole collection. 

In cases (e), (c), and (<f), any secondary evidence of the 
contents of the document is admissible. 

In case (b), the written admission is admissible. 

In case (c) or (/), a certified copy of the document, but 
no other kind of secondary evidence, is admissible. 

In case (g), evidence may be given os to tbe general result 
of the documents by any person who Las examined them, and 
who is skilled in the examination of such documents. 

CO. Secondary evidence of tbe contents of the documents * 
referred to in section G5, clause (a), shall not bo given unless 
the party proposing to give such secondary evidence has pre- 
viously given to the party in whose possession or power the 
document is, or to his attorney or pleader, such notice to pro- 
duce it ns is prescribdl by Inw; and, if no notice is prescribed 
by law, then such notice as the Court considers reasonable- 
under the circumstances of the case : 

I’rovided that such notice bIibII not be required in order lo> 
render swondary evidence admissible in any of the following 
c.-ises, or in any other case in which the Court thinks fit to 
dispense with it:— - 

(1) when the document to l»o proved is itself a notice; 

(2) svhen, from the nature of the case, the adverse party 

must know that be will be required to produce it ; 

SQ 



•TTOtxCt ACT T»*T H, riOOr.J ICHAP. J|. 

^3) tchptt it nppoars or »s prOTotl Hint tlie adverse party 
lin^ obtained possession of tlio original by fraud 
or force; 

(4) Tilien the ndserse party or liis agent lias the original 
in Court ; 

(f)) alien the adsorse party or his agent has admitted 
the loss of the document; 

^C) sN'hen the person in possession of the document is out 
of reacli of, or not subject to, the process of the 
Court. 

Notes 1. The object of printing in full sections object of 
60 — 05 niJiy he licrc cxplainca. Unless oflicers know uon* cl ^65 
tlic sort of evidence necessary' to prove particular 
facts, they must necessarily be at sea, not only' in sub- 
milting a case for opinion and preparing evidence in 
support of their side, hut also (what is quite as im- 
portant) in their every-day disposal of business. 
iLvidence cannot bo tnanufaclurcd after a dispute has 
arisen; it grows — or is allowed to perish irrevocably 
as the contract proceeds. According as the respon- 
sible ofTiccr understands or is ignorant of the main 
principles of evidence, and acts with or without duo 
regard for them from the first, be will find himself pre- 
pared or unprepared to repel attack when a dispute 
arises. As each item of evidence passes day by day Proper 
through his hands, an officer ought to be able to judge osfn'’^oi 
whether it is admissible or inadmissible proof to offer ewdence^a* it. 
in the event of any disagreement, whatever is 
admissible should be systematically preserved in its 
proper place. By quiet, careful observance . of this 
practice, which is not at all a troublesome one to 
follow, incalculable trouble may be saved, and gaps 
may even be filled up which, after the lapse of time, 
no amount of labour could get over. A simple vaiuo ©( tho 
example of this may be given. The case is not one practice iiim- 
arising out of an ordinary contract, but it illustrates 
the principle upon which it is desired to here lay 
stress, viz., that evidence should invariably be ‘ pigeon- 
holed ’ for future use as it comes to hand. A collision 
occurs. Officials are soon on the spot. The passen- 
gers arc all accessible, ready and willing to cossist. 

Five minutes* work will secure a memorandum of their 
names and addresses. This precaution, however, is 
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not taken, and the passengers scatter to the ends of 
the earth. It is no exaggeration, to say that not one 
liundred times the same amount of labour will after- 
\vards establish the passengers’ identity and addresses, 
even if it has not become quite impossible to discover 
some of them. This has occurred more than once 
within a single individual’s experience. The case of 
!Mulchand, mentioned repeatedly elsewhere,* 'Herds 
several cogent examples of the practical utility of 
‘ pigeon-holing ’ evidence, and of egregious neglect of 
tliis duty. The cards presented by him — conclusive 
proof of the capacity in which he had tendered — 
instead of being attached to the file of his case were 
lost, and a fierce conflict of testimony eventually raged 
around the point. The samples of screened and 
washed kiinktir which he deposited were also lost, and 
the quality claimable under his agreement became a 
leading question in dispute. So little, indeed, did the 
officer responsible for the case understand either the 
law of contract — under which a person contracting 
avowedly as an agent cannot, ordinarily speaking, 
enforce the contract by suit in bis own name— or the 
law of evidence which is embodied in the sections now 
under reference, that be saw no value whatever in the 
documents .and samples in question, and threw them 
away as received. 

2 Attention is specially invited to the value of 
‘ secondary ’ evidence. In many circumstances it is 
admissilile as proof, and comes in useful precisely 
where the priniary evidence fails. An obvious 
instance of the value of preserving secondary evidence 
is afTorclod by the case of a copy kept of a document 
delivered in original to the other side. Suppose, for 
oxainplc, that notice is served on a contractor warn- 
ing him that his contract w'ill' stand rescinded in a 
certain event. Tf no copy bo kept, and it be desired to 
prove the cx.^ct terms of the notice, tlic matter is rclc- 
g.ited to “ the uncertain^ test of slippery memory,” 
unlcs.s tlic contractor will'producc the original (which, 
if lie wishes to contest the terms of it, he assuredly 
will not do). TJic simple precaution of keeping a 
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prc5S-copy, or a duplicate mcchanicall}' produced to- 
gether with the original, prevents all this trouble and 
risk, and establishes the fact. The great importance 
of invariably doing weighty business in -writing, and 
invariably keeping a copy mechanically accurate or 
carefully compared and certified as correct, will be 
dwelt on again elsewhere. 

/’(/bhc docuvifnts. 

74. The following documeuts ore |nibHc documents; — Publiodoca- 

(1) Documents forimng the nets or records of the nets- 

(i) of the sovereign authority, 

(ii) of oflicinl bodies nnd tribunals, and 

(liij of the public oflicers, legislative, judicial, and exe- 
cutive, Mlielher of Uritish ludia, or of any other 
part of Uis ^fajesty's dominions, or of a foreign 
country 

(2) Public records kept m British India of private docu- pxiTsto 
xnents. doeuments. 

75. .Vll other documents arc private. 

70. Every public oiiiccr having the custody of a public Certified 
documeut, vbicli any person has a right to inspect, shall give copies ol 
that person on demand a copy of it on pajment of the legal 
fees therefor, together uith a certificate written at the foot of 
such copy that it is a true copy of such document or part 
thereof, as the case may be, and such certificate shall be dated 
and subscribed by such officer with his name and his official 
title, and shall be sealed, whenever such oificcr is authorized 
by law to make use of a seal, and such copies so certified shall -* 

be called certified copies. 

Explanation . — Any officer who, by tho ordinary course of 
official duty, is authoiised to deliver such copies, shall be 
deemed to have the custody of such documents within the 
meaning of this section. 

77. Such certified copies may be produced in proof of the Proof of 
contents of the public documents or parts of the public docu- 
ments of whiel^hey purport to be copies. tion of oer- 

Note. — It must De remembered that official corre- tiSed copies 
spondence in general^ is confidential, and that no Correspond, 
private person has a right to inspect or take copies of once in 
it.^ Section 70 furnishes a clear test, viz , “ a right to lonfidentiai. 
inspect ” the document. Registration registers are 
an example of public documents which any person has 
a right to inspect, and of which, therefore, he can 


• See rule 4, Punjab Cinl Suit Rules, Appendix D 
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demand copies on payment of the prescribed fees. 
The Act provides expressly in sections 123 and 124, 
which are quoted further on, regarding production of 
ollicial documents and giving evidence of their con- 
tents. 

How the It has, however, been reasonably asked by one’otB- 

r^*ct”bto* question of any person’s ‘ right to inspect ’ 

fcdeter. a particular document is to be determined. As Mr. 
xaiBtd. Justice Pield observes, “there is no general provision 
on the subject to be found in any enactment in force 
in British India, although there are some special pro- 
visions applicable to particular cases.” Thus, there 
.are special provisions in the Begistration Act (III of 
1877), the Marriage Act (XV of 1872), the Companies 
Act (VI of 1882), the Administrator General's Act 
(II of 1874), and so on. On any person’s applying 
for inspection of a document, the proper course, if the 
ofiiccr in charge of it felt doubtful of his right to 
inspect it, would be to ask him under what law be 
claimed the right. If ho failed to produce legislative 
nutliority, “ it may,” according to Mr. Justice Field, 
“bo laid down with tolerable safety, as a rulo appli- 
cable to all writings of a public 

nature, that if the disclosure of their contents would, 

in the opinion of the head of the department 

under ^\hosc control they may be kept, be injurious to 
the ‘public interests, an inspection would not bo grant- 
ed,” and, therefore, a copy would of course not be 
granted either. The matter has been noted by the 
compiler ns one of many upon which authoritative 
rules for future guidance should be laid doivTi.* An- 
Aiii'. w. i>. other question put may he here disposed of. Kvery 
single ofTicor of the Public Works Department is a 
cStwrt," "public oflicor” within tlie meaning of tliis section, 
and all records of the Department in his charge are 
"public documents.” 

Vresumptiom at to documrnts. 

rrMumption R-l. Tlip Court slinll pifiume tlint maps or plans purport- 
orrU^*^ inj: to 1)0 inaclo l»v tho authority of GoTcminont were so mado. 

nf"l nro nrourato; hut maps or plans mndo for the purpO'»M of 
thority of any caiup in«At he proved to be accurate. 

Qov^racAnt. — - — - - — - — — — - — — • 

* Thry hava now lx«a Uid down for the Tunjab. See rula 4, Civil Suit 
llutri, Appendix D. 
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Notes. — 1. Two points should be borne in mind comotmiei 
in preparing maps or plans for the purposes of any *° 

cause: (1) that it will be necessary to distinctly prove riansfor 
every fact entered thereon, unless the other side will 
agree in writing under section 58 before the hearing 
to admit the accuracy of the document; (2) that no 
tontrotersial fact should be entered on the plan, e.g., 
in a suit regarding a right of way, such a statement 
as “ path whicii the plaintiff has never used during the 
last three years.” The compiler of this Manual has 
repeatedly known cases of maps and plans being 
rejected in evidence because improperly prepared. 

Maps and plans should show objective physical facts 
only, and neither assertions nor opinions as to other 
facts. 

Advice has been asked as to the best means of oMeo- 
avoiding absurd objections to plans in Court on the 5*” pre“* 
ground that they contain conventional signs, — e.g., ^nted. 
lamps, — not drawn to scale. The safest method is to 
insert on the face of the plan a note expressly slating 
that “ the following signs shown on this plan are not, 
because they cannot be, drawn to scale,” and then to 
enumerate these. But there is no limit to the pervert- 
ed ingenuity of dishonest lawyers. 'In ‘the collision 
case,’ elsewhere referred to, objection was taken to the 
plan of a railway carriage because it did not show 
little traces of old, filled-up, screw-holes on the sides 
of a berth where once a chain, long since removed, had 
been fixed! The great remedy for all such ills when The panace* 
arising out of contracts is to have and to utilize 
■workable, effective, arbitration clause in every single 
agreement, and thus oust the jurisdiction of the Civil 
Courts, and the machinations of lawyers, absolutely. 

2. The great importance of the accuracy of plans plans an- 
annexed to a conveyance is dwelt on elsewhere, and”®*®^*® 
is clear from a perusal of illustration (c) to section 92 
quoted below.^ 

OP THE EXCLUSION OF ORAI, BY DOCTJMENTAIIY EVIDENCE.. 

• 01. When the terms oi a contract, or of a grant, or of any Evidence of 

other disposition of property, have been reduced to the 
f ^ ^ contract#. 


* See page 136 
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The sections 
reaUy refer to 
written as 
well as to oral 
evidence out* 
side agree, 
menta re- 
duced to 
written form. 


The true ob- 
- jeet of these 
rules of law 
esplained. 


Notes. — 1. It is remarkable that this section ex- 
cludes only evidence of “ oral " agreements and state- 
ments between the parties, which expression, it has 
been explained above, means verbal, not written. But 
there can be no doubt whatever that, having due regard 
to the words of section 91, “ no evidence ” ' (whether 
oral or written) is admissible to prove the terms of a 
contract reduced to formal written shape except the 
formal writing itself, or to anywise modify that 
writing, save only as provided in the provisoes to sec- 
tion 92. Were this not so, it would be competent to 
the parties to the most elaborately drawn conveyance 
to go behind it and appeal to the correspondence 
which led up to it, and which may contain much that 
is in direct conflict with the covenants as finally ac- 
cepted and embodied in the deed. 

2. Sections 5 — ^16 and 91 — 92 are' probably the 
most important parts of the whole Act for the 
guidance of executive officers. 

3. Provisoes (2), ^3), and (4) must not, if is appre- 
hended, be understood to mean that separate written 
agreements would not be admissible as much as 
separate terhal ones are. Subject to the law of regis- 
tration, and so on, a subsequent agreement in writing 
is distinctly admissible to modify a written contract. 

4. What officers have to bear steadily in mind 
generally is that the express object of reducing con- 
tracts to written shape is to place beyond doubt the 
matters, and all the matters,‘which the parties intend- 
ed to agree upon. The instrument ought not to 
require interpretation, and must not be interpreted by 
the light of previous communications, whether verbal 
or written. It should be complete in itself. Separate 
agreements, and above all oral ones, such as are refer- 
red to in provisoes (2) to (4), are much to be deprecat- 
ed, as is the transaction orally of any serious legal 
business whatever. If, however, it turns out that some 
such separate agreement has been made, it is material 
to know that this can be proved within the limits 
declared by the section. Attention may here be also 
drawn to particular circumstances covered by sec- 
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tions 95 — 9S, in ^vbicU evidence extraneous to tbo 
document is permitted. 

5. It is important to observe that, under proviso Value of ne- 
(5), the parties can expressly negative all usages and f^nTenfe^t* 
customs if they wish to do so. A preposterous claim, customs, 
exceeding a lakb of rupees, was recently advanced 
under a written contract, but it was pointed out by the 
compiler of this Manual that the alleged custom on 
which the claim rested, even if it bad any existence, 
was repugnant to the express terms of the contract cor- 
rectly understood, and therefore could not be proved. 

95. WLcn Innpuage used in & document is plain in itself, Eridenceas 
1ml is unmeaning in reference to existing facts, evidence “^7 in 

be given to show that it was used in a peculiar sense. reference to 

existing facts. 

90. When the facts arc such that the language used might Evidence as 
have been meant to apply to any one, and could not have been 
meant to apply to more than one, of several persons or things, "wWchean^ 
evidence may be given of facts which show which of those apply to one 
persons or things it was intended to apply to. «dpMson*i. 

97. When the language used applies partly to one set of Evideaoeas 
existing facts and partly to onother set of existing facts, but 

the whole of it does not apply correctly to cither, evidence may Unguageto 
be given to show to which of the two it was meant to apply. one of two 

■eta of facta, 
to neither of 
which the 
whole cor* 
rectly applies. 

98. Evidence 'may be given to show the meaning of f^meantog* 
illegible or not commonly intelligible characters of foreign, ofSephte 
obsolete, technical, local, and provincial expressions of ah- characters, 
breviations and of words used in a peculiar sense. 


A, a sculptor, agrees to sell to ^ ' all joy mods.’ A has both models and 
modelling tools. Evidence may be given to show which he meant to eeU. 

Note. — The cases dealt with by sections 95 — 
are those of “ latent ” ambiguities not apparent on the to 
■ face of the instrument. To bo aware of these excep- 
tions to the general prohibition of outside evidence 
for the purpose of explaining a document may be of 
great value to officers in stating a case or collecting 
their proofs. Section 93 (not quoted here) properly 
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bars such evidence to explain ■'patent ambiguities and 
defects in a document. 

paht III. 

Production and Effect of Evidence. 

OP THE BTOOEN OP PEOOF. 

Court may 114, tJjq Court may presume the existence of any fact Ceap. 

exUte^ceof ^hich it thinks likely to have happened, regard being had to 
ceitaia facts, the common course of natural events, human conduct, and 
public and private business in their relation to the facts of the 
particular case. 

Note. — This section embodies a sound and useful 
rule of evidence likely to be of practical value in the 
management of official business. Clause (^) in parti- 
cular is a safe principle to go on. It is as follows : — • 

(g) That evidence which could be and is not produced 
would, if produced, be unfavourable to the per- 
son who Withholds it. 

' ESTOPPEL. 

Estoppel. 115 '. When one person has, by his declaration, act or Csar- 

omission, intentionally cai ted or permitted another person to 
believe a thing to be true and to act upon such belief, neither 
he nor his representative shall be allowed, in any suit or pro- 
ceeding between himself and such person or his representative, 
to deny the truth of that thing. 


JUu$tTation. 

A intentionally and falsely leads B to believe that certain land belongs to- 
A, and thereby indocei B to bay and pay for it 

The land afterwards becomes the property of. A, and A seeks to set aside 
(he sale on the ground that, at the time of the ade, he had no title. He 
most not be allowed to prove his want of title. 

Ms^ofthe* Note. — ^This provision of the law, although a 

Uwef highly important one, is but little understood or ap- 
expUu^ prcciatcd by many persons. It is an eminently just 
provision, and its existence furnishes one of the most 
cogent grounds for’insisting that, to the utmost prac- 
ticable extent, all communications with contractors 
should be made in writing. The fairness of the law 
is patent. No person ‘who has misled "another — no 
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matter liow completely contrary to the fact tbo mis- 
leading statement may have been — should be allowed 
to repudiate liis own action and disclaim responsihi- 
lity ior its direct results. This rule must be read as 
subject to the exception to section 10 of the Contract 
Act,* but, apart from that exception, it is absolute. . 

It is necessary to explain that the term “intentional- 
ly,” as used in the section, must be reasonably inter- 
preted. A man’s conduct may be so unequivocal that 
the law will declare that conduct to be conclusive 
evidence of “ intention," whatever may as a fact have 
been in the mind of the doer. The proposition has 
been thus formulated : “ If a man, whatever bis real 
meaning may be, so conducts himself that a teasonable 
man tcould take his conduct to mean a certain repre^ 
tenfation of facts, and that it was a true representa- 
tion and that the latter was intended to act upon it 
in a particular way, and he with such belief does act 
in that way to his damage, the first is estopped from 
denying that the facts were as represented.” This 
•doctrine has unauestionably been accepted bv our 
Legislature. Unaer section 3 of the Contract Act, a it t* em. 
proposal is deemed to be made by any act of the pro- 
poser by which he intends to communicate such pro- tua coatxMt ; 
posal, or which has the effect of communicating it. 

The principle that a man’s conduct may be so clear 
and plain as to conclusively bind him to a given mean- 
ing, no matter what his secret and internal ideas may 
have been at the time, will be further discussed, in 
noting on the Contract Act. It is a rule of the very 
highest importance to executive officers. Case after 
-case of actual occurrence could be cited, where a con- 
tractor has built up a whole claim on the basis of an 
alleged estoppel by conduct, f.e., things alleged to have 
been said or done in the course of the contract by tlie 
responsible officers of Government. It is therefore practical 
'exceedingly important in dealing with contractors 
both to_ employ unequivocal language, avoiding any ofe“top^i.^ 
•expressions which may possibly be interpreted to imply 
a vVaiver or concession not .deliberately intended, and 
to preserve dear proof of the language nctnnlly used. 


* See page 68. 
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Ollleialjcotn* 

smalcatiotu. 

Confidential 
commnnica ^ 
tiona with] 7 
legal adfisers 


Soopo of lec- 
tions 123. 12t 
129. 


‘An example of the evil results of neglecting the above 
rule vrill be given later in Chapter VIII of this- 
Manual. 

An officer asks, * can a final bill ever be considered 
ns final 1 'Would it be so considered in the la^w 
Courts ? ’ Where the Government has consented to 
pay a certain sum down, on the distinct understand- 
ing that such sum, being accepted in full satisfaction,^ 
shall finally discharge the Government from all fur- 
ther liability in the matter, the bill would most cer- 
tainly be considered final by the Courts. But for such 
understanding, there would be no payment at all. It 
is a perfect example of estoppel, and proof of the 
circumstances under which the money was paid would 
be a complete answer to any further claim. The mat- 
ter of * final bills * ought, in the compiler’s opinion, to 
be specially provided for in the ‘ standard conditions ’ 
alluded to further on in the Manual. 

OP WITNESSES. 

] ^ 123. No ono shall b© permitted to give any evidence de- f’sA?. 

! rived from unpublished official records relating to any affairs IX. 

' of State, CEcept with the permission of the officer at the head 
of the department concerned, who shall give or withhold such 
permission as he thinks fit. 

124. Nj public officer shall he compelled to disclose com- 
' ' * ' official confidence when he con- 

• would suffer by the disclosure. 

4 ' ’ • apelled to disclose to the Court 

' any confidential communication which has taken place between 
; him and h i legal professional adviser unless he offers himself 
ns a witness, in which case he may be compelled to disclose 
any such communications ns may appear to the Court neces- 
sary to he known in order to explain any evidence which he 
has given, but no others. 

Notes — 1. These three sections 123, 124, and 129, 

'lay down the rules which are to guide officers when’ 
called upon to produce official documents or to give 
evidence concerning official communications.* It is not 
always practicable for an officer when confronted with 
a demand of this kind to obtain advice from the -law 
officers as to his proper course. He must act on his 
otvn responsibility. It will bo noticed that the rules 

. • S« ftlw rule 4, Pnajab Civil Sait HoIm. Appendix^ d! 
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laid down arc fairly clear, but they require explana- 
tion. In fact, questions arise under them which un- 
fortunately arc too elaborate for discussion in this 
Manual. A few points may, however, ho usefully 
noticed. 

2. Section 123 . — It is not easy to decide what re- what does 
cords do, and what do not, relate ** to any affairs of 
State,'’ It is staled by Mr. Justice Field that “the refer to any 
official transactions between the beads of departments 
of Government and their subordinate officers arc in 
general treated as secrets of State.” Ho holds, too, 
that “ communications between Collectors and Com- 
missioners,” and others between some higher officials 
named, “ would be within the rule in India.” On the 
other hand, the Government of India has itself ruled 
that the section c.xcludes the bulk of the records of the 
Post Office and the like. (Letter No. 3074, dated 25th 
Juno 1890, from Government of India, Financial Dc- 

f iartmont, to the Resident of Hyderabad.) It is clear- who u toide- 
y for the head of the department concerned and not®**^®* — 
lor the Court to decide whether the document does 
“ relate to affairs of State.” This may bo deduced 
from the terms of section 1C2, which debars the Court 
from inspecting any such document. It will be noticed Proper cotnBe 
that whenever an officer is called on to produce an officers, 
official (unpublished) record, he should refer the mat- 
ter to the head of his department, to give that officer 
the necessary opportunity of deciding as to the charac- 
ter of the document, and whether he will give evidence 
derived from it or not. Of course the ordinary rules 
as to primary and secondary evidence fully apply to 
all these sections. It must, however, be clearly under- where docu.] 
stood that when production of the record itself is 
refused, this -equally prohibits secondary evidence of secondary 
its contents, or else the privilege would be a farce. 

3. Section 12 A. — All official communications are Correct ia. 
confidential in a sense, but this section must be reason- 
ably understood. An officer’s opinion, for example, 124. 
specially submitted to bis superior, or vice vers&y 
respecting a claim and with a view to the defence or ■ 
settlement of it, would unquestionably come within the 
privilege ; but a report of facts, made in the ordinary 
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course of an official’s duty, would not be protected 
from disclosure. For example, if a collision occurs, 
and, in the ordinary course of his duty, an official in- 
forms his superior that he found the responsible 
signalman drunk at his post, this report would cer- 
tainly be liable to disclosure at the instance of a per- 
son claiming compensation on the basis of negligence. 
ftLtoUtf It “ust be steadily borne in mind that it is the com- 
tornmunica’ muTiication which is privileged and not the officer to 
whom it was made. If, therefore, such a privileged 
report be stolen and be actually produced in Court by 
the other side, the officer from whom it was stolen can 
object to its being put in evidence just as much as if 
it were still in his own possession. 

Tree 8fio^ ot 4 . Section 1S9 . — ^This is a highly important pro- 
leetiou . 0 . invaluable to executive officers. It covers 

every sort of communication with the legal adviser, 
direct or indirect. For example, when the client 
requests a medical man to examine'a claimant, and the 
medical man after the examination reports the results * 
to the legal adviser, this report is distinctly privileged. 
Strenuous efforts were made in ‘ the collision case * 
already mentioned to override this just contention, 
but they were defeated. It may be stated generally 
that the privilege applies to all enquiries instituted by 
or under the direction or advice of professional 
advisers with a view to the litigation. 

5. It is hoped that the above remarks may be of 
some little use to executive officers when they find 
themselves suddenly called on to produce or give copies 
or inspection of official documents, although it is quite 
impossible to supply ^ in this Manual exhaustive 
instructions on this difficult subject. The 'compiler 
trusts that it may bo possible ere long for Government 
to authoritatively consider and issue clear orders on 
this as on many other important matters at present in 
• a very unsatisfactory state.* 

OP THE EXAMINATION OF W I TNESSES. 

. 157. In order to corroborate the testimony of a witness, Cait. 

witneM*"in*y Statement made^ by such witness relating to the 

UproTtjto simo fact at or about the titno when (he fact took place, or 
TORobortU “ — — - — ■ ■ - „ , — — , — . , I 

* Thi« tia< bwn don« to tome eite&t for tbs Fonjab. 8e« rale 4, Civil 
Suit Italee, Xi'pendix D. 
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before nny nutLonty legally competent to investigate the fact, Ufor testi- 
inav bo nroTcU. roony as to 

• ^ same fact. 

Note. — This section shows the importance of pro* An instance 
sen'ing such alalcinciUs and mentioning their existence 
to a legal adviser. Tor instance, in a recent ease acued. 
medical olliccr was called on, some 14 months after the 
event, to prove that he had not granted permission 
for the removal of a patient from his hospital. His 
oral evidence was strongly supported by a written state- 
ment proved to have been made by him about the 
time of the removal, when the incident was fresh in 
bis memory, and when no appreciable motive for his 
making a false statement existed. 

168. WbencTcr nny atatemeol relevant under section 32 or Whatmitters 
C3 is proved, all matters may bo proved either in order to con- 
tradict or to corroborate it, or in order to impeach or con6rm eoaLction 
the credit of the person by whom il was made, which might with proved 
have boon proved if that jicrson had been called as a witness •tatemeat 
and had denied upon cross-examination tho truth of the matter uadlr wotioa 
suggested. 32 or S3. 

Note. — This is a very useful provision. ^triesnouWftTaiM 
in the note-book of a deceased oflicer might largely 
gain in value if corroborated as this section permits. 

Entries, again, purporting to be made in the course of 
business and produced by the pbrson who made them 
may be cogently attacked in the same way, c.y., by 
showing that the book contains a number of forgeries. 

This was done with excellent effect in a recent case, 
and officers who have reason to believe that statements ' 

of the sort will be proved against Government ought 
to give the matter their attention. 

159. A witness may, while under examination, refresh Refreshing 
his memory by referring to any writing made by himself at the aiemory. 
time of i’.e transaction concerning which he is queHioned, or 
60 soon afterwards that the Court considers it likely that the 
transaction was at that time fresh in his memory. 

The witness may also refer to any such writing made by 
nny other person, and read by the witness within the time 
aforesaid, if when he read it be knew it to ho correct. 

Whenever a witness may refresh his memory by reference When witness 
to any document, he may, with the permission of the Court, may use copy 
refer to a copy of such document ; * doenmeat 

* •' to refresh 

- ' memory. 
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Provided the Court be satisfied that there is sufficienV 
reason for the non-production of the original. 

An expert may refresh his memory by reference to pro- 
fessional treatises. ^ 

ICO. A witness may also testify to facts mentioned in ony^ 
stated m do- document as is mentioned in section 159, although he has- 
cumentmen* no Specific recollection of the facts themselves, if he is sure the- 
tioned insec- facta were correctly recorded in the document, 
tion 169. 

Stioj^show Notes. — 1. The object of quoting sections 159' 

thoimmease and 160 is to make plain the immense value of notes 
made at the time when events occur. It is a physical 
notes. impossibility for any officer months or years after- 
wards to testify to small details on the strength of his- 
unaided memory. Yet proof of details apparently of 
the most trivial kind may turn out to be of paramount 
importance. To take a recent instance, — the collision 
AcoDc^e case,’ — it was highly important to the defence to* 

■ cstalilish the exact composition of the train from 
Lahore which collided, both as regards the particular- 
carriages which composed it and their precise mar- 
shallijigj also to prove the condition of every part of 
every carriage after the collision. The suit was not 
filed for a whole year after the event, and at so great 
an interval it would have been wholly impossible for 
any person to give reliable evidence on points such as 
these from unaided memory. But it happened that, 
according to rule, the composition of the train- 
was duly noted, and the carriages were examined and 
reported on at the time of the collision. Now it hap- 
pens, too, that these registers and reports had an 
independent value of their own under section 35 (the- 
officials being public servants), and would have also 
been admissible in any case under section 82, clauses 
(2), if the writers bad not been producible. But they 
were of the greatest use, apart from these sections, as- 
enabling the writers to refresh their memory, to swear- 
positively and precisely to the facts stated in them, 
and to successfully resist cross-examination on tli<r 
subject. In this instance, the- notes were made in 
obedience to orders; but if they had been voluntarily 
prepared, they would have been just as valuable under 
section *159. Officers may rest assured that the time- 
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and trouble bestowed on tbe systematic entry of every 
fact of any \Ycight in their note-books arc never 
thrown away; on the contrary, the practice is perfect- 
ly certain to sooner or later redound to their credit. 

One officer furnishes an admirable instance of the An exccDentJl 
truth of the above remarks, — a case in which, solely (henh^oi 
by the aid of his note-book, he was able to conclusively weii-kopi 
establish a crucial question of dates and defeat 
attempt to defraud. The orders contained in the Pub- 
lic "Works Department Code. Vol. I, Chapter IX, 
paragraphs 940 to 943, ought to be learnt by heart by 
every officer. The notes made by an executive engi- 
neer, in the ease often quoted hereafter in this Manual 
as Jones’ ease, proved of inestimable value. During 
a long examination and cross-examination they were 
hardly ever out of his hands, and enabled him to 
demolish the flimsy structure of the plaintiffs’ case 
with conspicuous success. It is understood that the 
officer in question has regularly kept these note-books 
ever since he entered the service (whence cogent corro- 
boration of any one of them, provable under section 82, 
if he had not been producible), and tbe practice can- 
not be too earnestly recommended for general adop- 
tion. Such note-books should be put in safe custody 
when filled up. In ‘ the collision case ’ one witness 
had lost those kept by him, and the other side 
immediately suggested that they had been wilfully 
destroyed. 

1C2. A witness Bummoned to produce o document eliall, if Prodnetioa 
it is in Lis possession or power, bring it to Court notwitL- ^^^oevtatole 
standing any objection wbicb there may be to its production 
or to its admissibility. The validity of any such objection 
shall be decided on by the Court. 

The Court, if it sees fit, may inspect the document, unless 
it refers to matters of State, or take other evidence to enable 
it to determine on its admissibility. 

Note. — It is thought expedient to quote this correct 
section in order that officers may know what to do in 
such a case. It must not, however, be forgotten that “ possess^r^ 
the section does not empower a subordinate, summon- 
ed in error to produce a document, to carry off to Court 
official records which are not in his own custody. The 
record-keeper of an office, for example, is by no means 
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in official charge of the records, even though, physical- 
ly speaking, they are in his possession. The proper 
course to adopt in a case of the kind would be to 
appear in Court without the document, and to explain 
that it is not in the witness' possession or power cor- 
rectly understood, or to cause the Court to be informed 
to that effect. 
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Xote nn section 232 ISO 

EITect of inducing belief that only the pnacipal oronly tho agent n ill 

be held liable t section 234 ....... tfi. 

Kote on thit Boction ......... 127 

Of the liability of a t>erao& untruly repreaentisg himself at an agent : 

eection 23S . •&. 

Xote on thia section ......... ib. 

Effect of falsely holding oneself out as an agent : section 23G . . i7>. 

Xotes on this section <& 

Consequences of by conduct inducing persons to beliere unauthorised 

acta to be authorized : acetion 237 

Xoto on this section , , . . . . '. . . 123 


Of paTlneT$hip. 

Definitions : section 233— 

Partnership. 

Firm . . , . . 128 

Despoosibility o! persons poring as partners : eections 215,240 . ib 

Dotson sections 213,240 t6 

Partner's power to bind co*pattaers : section 251 .... s&. 

Kotes on this section 120—130 

How notice of dusolutioa of partnership must be given : section 204 130 

Kote on this section •'b. 

This Act embodies a great part, although not tho 
whole, of tho substantive law relating to contracts, and 
is the only one on the subject, save Act IV of 1882, 
with parts of which executive officers in general need 
attempt to familiarise themselves. 

The object aimed at in making the following 
extracts from the Contract Act is that underlying tho 
whole Manual, viz., to include no provision which is 
not believed to bo often needed by executive officers in 
the discharge of their ordinary duties. It is plain 
that so long as the amount of law quoted is restricted 
to sections of which this can bo truly predicated, no 
officer need regard time as wasted which is spent in 
making himself familiar with them; on tho contrary', 
he will thus protect himself against practical dangers, 
which without this knowledge he is unable to safely 
encounter, and is thus likely to involve the Govern- 
ment in serious loss and himself in discredU. 

The following selections may he conveniently 
(lividwl into two parts; first, that which deals with 
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the general principles underlying all contracts what- 
soever : secondly, that relating in particular to certain 
specially important classes of contract. 

As regards general principles, it is evident that 
unless an ofTiccr clearly understands such matters as 
the component parts of a contract, — in other words, 
vhat sulficcs in law to create one, — the persons, who 
can claim performance, and the time and place where, 
and the manner in whicli, performance can be claimed, 
lie necessarily enters into contracts, and carries on his 
business, in the dark. It is no less important to offi- 
cers to know the law as to effecting valid modifications 
of contracts once made, since alm.^st every large 
contract is more or less altered in minor details 
in course of performance Equally indispensable is it 
to efficient protection of their employers’ interests and 
their own that they should know distinctly the legal 
effects of non-performance, whether by themselves or 
by the other side, the rights thereby vested in the 
injured party, the measure of damages wliich the 
Courts will award, and the duties immediately incum- 
bent cn the party who alleges a breach of contract. 

The above subjects exhaust the first main division 
of the Act; the rest of it deals seriatim with certain 
important classes of contract. 

These are (1) sale of goods; (2) indemnity and 
guarantee; (3) bailment; (4) agency; and (5) partner- 
ship. Sound knowledge of the leading rules govern- 
ing each of these branches of the law is absolutely 
essential to every officer whose duties require him to 
enter into or to administer contracts on behalf of the 
Government. It would, indeed, well repay officers to 
master the whole of Act IX of 1872 from beginning 
to end. The Law of Contract enters continually into 
the official and the private life of all persons just as 
the Law of Evidence does. For the sake of brevity, 
however, only sections of great utility will be quoted 
here. For the same reason, in many instances, the 
illustra-tions to quoted sections will also be omitted. 
This is regrettable, as these illustrations are a valu- 
able aid to clear comprehension of the law. As, how- 
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ever, the Acts dealt witli will be furnished in extenso* 
in Part II of this Manual to all divisional officers, it 
will be possible for officers to refer at any time to the 
illustrations, when doubt is felt as to the meaning of 
a section. A good many observations which might 
usefully be made upon various provisions of the Con- 
tract Act will be found under their appropriate head- 
ings in Chapter VIII. It seems preferable to group 
them conveniently in a general chapter to dispersing 
them amongst comments on a particular section of 
Act. Some few of the most important points will be 
designedly touched upon in more than one place in 
this Manual in order to impress them firmly on the 
reader’s mind. 

ftCOPE OF THE ACT. 

1. Tliis Act may bo called the Indian Contract Act, 1872. 

• It extends to the ubolc o£ British India, and it Bliall como 
into force on tlic first day oi September 1872. 

Tbc enactments mentioned in tbe schedule hereto arc re- 
pealed to tlic extent e|>ecifiod in the third column thereof; but 
nothing herein contained shall affect the provisions of any 
Statute, Act, or llegulalion not hereby expressly repealed, nor 
any usage or custom of trade, nor any incident of any contract 
not inconsistent M'ltb.tlic provisions of this Act. 

Notes. — 1. Of course tbe provisions of Statutes, 
Acts, or Regulations passed subsequently to the Con- 
tract Act arc in no way affected by it. 

2. It is most important to notice the wide extent 
to which usages and customs of trade are saved. So 
long as these usages and customs are not inconsistent 
with tlic express provisions of the Act itself, and are 
not expressly negatived by the parties themselves in 
framing their contract, the law will give effect to them 
as appliCiiblc to the contract. It is, however, perfect- 
ly open to individuals to negative the application of 
usages and customs, except in so far ns the law imposes 
them in special cases (such as pre-emption), and so to 
make their contracts quite complete in themselves. 
At the same time it must not be forgotten that no 
general usage or custom, or incident of a contract. 
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wliich is inconsistent with the Act itself, will be up- 
held. A custom, for example, which lias been enforced 
persistently on n large railway for a long period of 
only paying for lost goods their value at place of 
despatch instead of the true measure of damages, viz., 
their market value at place of destination on the date 
when tliey oiiglit to have been delivered there, would 
never be upheld, because it is plainly inconsistent 
with the general rule enacted in section 73. A special 
incident, again, that on breach a fixed sum should be 
paid as damages would not be upheld, because it would 
olTcnd against section 74 unless it fell within the par- 
ticular eases provided for by the exception to the same 
section. It is very essential to clearly grasp how far 
the Act («) silently includes, yet (6) leaves it open to 
individuals to expressly exclude, usages and customs 
which may make all tlic difference in the interpreta- 
tion of a contract. It has even been remarked by an 
officer of long standing that the courts attach more 
weight to the ‘ custom of the division ’ than to the 
express language of the parties. If this be the case, 
the necessity for clearly realising what the customs in 
<iuostion arc, and unmistakcably including or exclud- 
ing them when a contract is being framed, is all the 
more conspicuous. 

2. In this Act the follotriDf* words and expressions are rnterpreta* 
used in the following senses, unless a contrary intention ap> tion clause, 
pears from the context. — 

(a) When one person aignifics to another his willing- 
ness to do or to abstain from doing anything with 
a view to obtaining the assent of that other to 
such act or abstinence, he is said to make a 
proposal ; 

(h) When the person to whom the proposal is made 
signifies his assent thereto, the proposal is said to 
be accepted. A proposal, when accepted, be- 
comes a promise: 

{c) The person making the proposal is called the " pro-* 
misor,” and the person accepting the proposal is 
called the “promisee:** 

{d) When, at the desire of the promisor, the promisee or 

• any other person has done or abstained from do- 
ing, or does or abstains from doing, or promise* 
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to do or to abstain from doing something, such 
act or abstinence or promise is called a considera- 
tion for the promise: 

(c) Every promise and every set of promises forming 
the consideration for each other is an agreement : 

(/) Promises which form the consideration or part of 
the consideration for each other are called reci* 
procal promises ; 

{//) An agreement not enforceable by law is said to be 
void : 

(/i) An agreement enforceable by law is a contract : 

(t) An agreement wbicb is enforceable by law at tlie 
option of one or more of the parties thereto, but 
not at the option of the other or others, is a 
voidable contract : 

(/) A contract which ceases to bo enforceable by law 
becomes void when it ceases to be enforceable. 

Notes. — 1. Everyone of the above explanations 
of terms needs the closest attention. Let them once be 
grasped, and the true conception of the component 
parts of a contract is secured. The degree of ignor- 
ance wlncli prevails on this subject amongst educated 
persons is surprising A private case occurred only a 
few years ago in which a professional house-agent at 
one of the largest stations in Upper India was proved 
to have imagined that to constitute a contract there 
must not only be a proposal and an acceptance, but 
also an acceptance of the acceptance. The idea is, of 
course, absurd. To sucli a process there would be 
no end. An officer of many years’ service lately alleged 
that he had himself committed the very same blunder, 
and publicly declared himself to be unaware that (the 
Transfer of Property Act not being in force at the 
place in question) an absolute and unqualified oral 
offer of a house, responded to by an equally explicit 
acceptance at the price named, constituted a valid sale. 
It is expedient to explain briefly in this place that, 
except in so far as the law expressly intervenes and 
rules to the contrary, persons arc free to contract as 
they please, wholly in writing, wliolly orally, or partly 
orally and partly in %vriting. In both the instances 
just referred to, the proposal was oral, the acceptance 
written. It is in nil cases most necessary tliat officers 
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should accordingly consider carefully what, if any, 
formalities the law imposes on any particular transac- 
tion on which they ^\lsh to enter. This subject will 
be illustrated in detail in Chapter VIII, and it is 
largely in this connexion that it is necessary to intro- 
duce the Transfer of Property Act, IV of 1882, into 
this Manual. Had the bargains mentioned iibovc been 
struck in any part of British India, where that Act is 
in force, neither would have cITcctcd n valid sale, but 
only a “ contract for a sale,” since under a section of 
it, which will be quoted hereafter, no sale of im* 
movable property exceeding Rs. 100 in value can bo 
cfTected save by a registered instrument. But no- 
where is absurd procedure, such ns the acceptance of 
an acceptance, required. It is accordingly most neces- 
sary to realize the gravity attaching to the reply to a 
clear proposal. And it matters not what a person may 
mean by his reply ; he will be conclusively bound in 
law by its plain legal import, on a principle which will 
be further explained in the notes to the next section. 

2. It is to be noted that the word ” promise ” in I’wrwaii 
this section, and throughout the Contract Act, is used ge^iui 
in a technical sense and not as understood in common 
parlance. A promise is an accepted proposal and a 
proposal is a signification to another of willingness 
to do or to abstain from doing anything with a vieio 
to obtaining the assent of that other to such act or 
abstinence. It may be as well to mention that a pro- 
posal need not be addressed to any particular person. 

Thus, it has been held that a railway, by publishing 
time-tables of its trains, makes a proposal that its 
trains will start as advertised, which any person can 
accept by applying in a proper manner to be carried 
by it. When, however, the public are invited by 
advertisement to tender for a contract, this is not a 
proposal. It is a mere invitation to the public to pro- 
pose. By the mere form of it, the person calling for 
such proposals obviously docs not bind himself to 
accept the lowest or any tender; but, for additional 
security, it is customary to insert in the call for ten- 
ders an express stipulation to that effect, and the 
practice has its advantages. It is always better to 

55 



[tO-STBACT ACT L-MlMnuNd' 


■prolix and even tautological than to be ambiguous or 
liable to perversions by ingenious sophistry. 

3. Tlic subjcct of “ Consideration " is a most im- 
conai era. intelligent understanding of it is 

essential. Unless the case comes within one of the 
exceptions mentioned in section 25 of the Contract 
Act, an agreement without consideration is void. 
What then is “ consideration ”? It is de^ed in sub- 
clausc (d) of this section, but it is not till we reach 
section 25 that it is declared that consideration is a 
necessary element of a binding contract. This fact 
is assumed in section 10. The first words in the defi- 
nition to be noted are “ at the desire of the promisor ”. 
If a man voluntarily blackens my boots, I can but put 
them on. He did so without any desire or request of 
mine. Under the circumstances there can be no le^al 
agreement or contract. There may be cases in which 
Equity will not permit a man to take the benefit of an 
act voluntarily done for him without making compen- 
sation, but yet tlicrc will be no contract. The ‘con- 
sideration ’ may, it will be noticed, bo cither past or 
oonsH-'fniion futufc; but it inust bc sometliing done voluntarily, at 
unurjT desire of tlic person making his promise in return 

for it, and not something which the other party was 
in any case bound to do, e.g., to pay a debt enforceable 
at law A promise to pay such a debt is no " considera- 
tion ” at all. Consideration may consist of (a) an 
act, or {b) abstinence from doing an act, or (c) a promise 
to do, or abstain from doing, an act. The words^ “ or 
promises to do or to abstain from doing something,” 
taken together with sub-clauses (c) and (/), lay down 
tlio legal proposition that a contract can be formed by 
tlic c.xchangc of mutual promises, each promise being 
the consideration for the other. TIio importance of 
understanding the meaning of ‘consideration’ will bc 
seen from tlie reviser’s remarks under section 25. 
n«unn 4. Tlio reader should once for all thoroughly 

rcalirc the tccbnic.al sense in which the Act defines, 
P'mnbp. and consi-slcntly uses, the word “ contract.” It invari- 
ably mcan.s nn agreement which is enforceable by law. 
This expression simply means tliat the agreement is a 
valid, lawful one, which the law will uphold. The 
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term has no reference, of co>irsc, to the circumstances 
of the otlicr parly, c o . whether he is in a position to 
fulfil his agreement, although literally read it might 
be argued to mean this. 

or Tiir. coMUr.vicATioN, ACcr.rT\NCE, ami nnvnc.moN op 
rmirosALS. 

3. Tlie coiiiinuiiicntion of |tro}>osnls, liip nccoptnnce of fommunlca. 
proposals, and the revocation of propoi,tls ami acceptances, 
resj>ectively, are dei-iueU to he iiiaile hy ntiy net or omission of 
the ])ariy projxismp, accepting or revoking, by which he in- proposik. 
tends to cominuiiicate such pro|>osaI, acceptance nr revocation, 
or vhich has the effect of commmiicnting it- 

Note — This is a most valuable and sensible enact- 
ment There could not he a more explicit recognition ih^rnioof 
of the grand principle of “estoppel by conduct” 
is afforded by the last eight words of the section. In ' 
discussing section 115 of the Evidence Act in Chapter 
II, the reasons underlying the rule of estoppel have 
been briefly explained,* and they need not be repeated 
here liul too rriuch prominence cannot be given to 
the profoundly just proposition on which legal writers 
delight to dwell, that inasmuch as men cannot look 
into each other’s hearts and ‘discern their inmost 
motives and thoughts, but must judge of those motives 
and thoughts by external acts, it is necessary to inflexi- 
bly rule that when a man expresses himself in a plain, 
unambiguous way, which — as section 3 puts it — “ has 
the effect of communicating” a definite meaning to 
any rational being, the former is never allowed to ex- 
plain it away by saying that he "meant” something 
different. “ Were this not so,” says Mr. Justice Cun- 
ningham, “ it would always be in the power of a party 
to a contract to evade it by alleging a mistake." Offi- 
cers have therefore to consider, before issuing any 
communication to a contractor, not merely what they 
themselves intend the communication to convey, but 
also, and far more carefully, what that communication 
would reasonably a'p'pear to a disjtassionate mind to 
convey. 


* See 36 
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4. The communication of a proposal is complete n-hen it 
comes to the knowledge of the person to whom it is made. 

The communication of an acceptance is complete, — 

as against the proposer, when it is put in a course of 
transmission to him, so as to be out of the power 
of the acceptor; 

ns against the acceptor, when it comes to the knowledge 
of the proposer. 

The cominunicatiou of a revocation is complete, — 

as against the person who mokes it, when it is put into a 
course of transmission to the person to whom it 
is made, so as to be out of the power of the 
person who makes it; 

rts against the person to whom it is made when it comes 
to his knowledge. 


lUuitrationi 

(a) <1 proposes, b 7 letter, to sell a house to ^ at a certain price 

Tbe commanicalion of tbo propos.nl i» tomplclo when D rcccincs the letter. 

(t) D acocpls A't proposal by a letter rent by post. 

The commnoicatioR of the aeceptanco is complete,— 

.\i against D, when the letter Is posted ; 

As against D, when the letter u recetred. 

(«) A revokes his proposal by telegram. 

_ The revocation is complete ns again't .1 when tbe telegram is despatched. 
It is complete as against it when B reccinci it. 

n revokes his acteptanre by lelecram. lt'$ revocation is complelo as 
against it when the telegram is derpaUhed, nnd as against .1 when it reaches 
him- 

G. A proposal way !«» rcvokwl at any fimo before the com- 
munication of ilfi acceptance in complete ns against the pro- 
jKiscr, hut not afterwards. 

An acceptance may bo revoked at any time before the com- 
iiuinicntion of the acceptance is complete as against the ac- 
ceptor, but not afterwards. 


//furfrctien 

A prnprwcf, by a letter sent by p"»t, t<* sell his bouse to 11 
11 acrrpu the propoeal by • letter sent by post. 

bS 
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( l.y thr wnnnunication of noUc*' nf rrvpca\hiti Wtr 
* projKi'cr to tho other party; 

(2> 1)T the l&pie of the time |irc-»cfil'eJl iti such 

for Its acccptauctf, or, it fio time >i »o prr»cr»J>eil, 
ly the Uiric of A fcasonftWe lime, com* 

tuunicalion of ihe accrptonce; 
hy the failure of the ncccptor to fulfil » comlition 
pn-ceilenl to occeptaurc; or 

(•1) l.y the death or invtuitv of the proposer, if lh« 
fact of !sts death or iiisanity comes to the know- 
ledge of the acceptor hefore acceptatice.* 


Notes.— 1. Sections 4, 5, and 0 dealing respective- Smoi* 
ly with the communication and l!ic revoentjon of pro- u»«J''«uod 
posals and acceptances are l>csl considered togcUicr, 

Clear wndorsianding of them is indispcnsahlo to 
knotviedgo of one's legal position during negotiations. 

It is occasionally convenient to despatch a proposal or 
an acceptance by post, to be revoked by telegraph if 
certain expectations are not fulfilled wliilc it is in tlic 
course of transmission. Tlicso sections show under 
■what restrictions this can legally bo done. It is to ho 
’ specially noted that the point of time at which the com- 
munication of a proposal or an acceptance is complete 
differs as hetween the several parties. The moment a 
written ueccptancc of a proposal has been jjosted, there 
is a complete contract binding on the proposer, al- 
though he is then, and will during transmission of the 
letter of acceptance continue, in ignorance of the fact. 

After sueh despatch it is too late for tlic proposer to 
withdraw his proposal. It would have been well if, 
in a case wJjich happened a few years ago, the ofiicor 
concerned had known the law on this point. But the 
acceptor, on the_ contrary, is not bound conclusively 
until his letter is actually received by the proposer. 


• See Chapter tX, Form No. 3- 


69 


CHAP. Ill ] 


[CO^■TIUCT ACT or PROPOSAIS. 


communication of a proposal is comj)lete Tcben it 
co»pto^? comes to the knowledge of the person to whom it is mode. 

The communication of on acceptance is complete, — 
as against the proposer, when it is put in a course of 
transmission to him, so as to he out of the power 
of the acceptor; 

as against the acceptor, when it comes to the knowledge- 
of the proposer- 

Thc communication of a revocation is complete, — 

as against the person who makes it, when it is put into a 
course of transmission to the person to whom it 
IS made, so as to be out of the power of the 
person who makes it; 

as against the person to whom it is made when it comes 
to his knowledge. 

lllusttauont. 

(а) A. proposes, by letter, to sell a house to Z? at it certain price 
The cocunanicatton of the proposal is complete when D roceires the letter. 

(б) D oecepCs A't proposal by a letter rent by post. 

The communication of the occcplanco is complete,— 

^8 against D, -nben the letter is posted; 

As against D, when the letter is receiTed. 

(c) A revokes his proposal by telegram. 

The revocation is complete as against .1 when the telegram is despatched. 
It IS complete as ag.nnst U when D recedes it. 

D reiokes bis acceptance by telegram. D'a revoc.ition is complete as 
acainsl B when the telegram is despatched, and as against A when it reaches 
him. 

6. A proposal may bo revoked at any time before the com- 
munication of its acceptance is complete as against the pro- 
poser, but not afterwards. 

An acceptance may be revoked at any time before the com- 
munication of tlie ncccpfancc is complete as against the ac- 
ceptor, but not afterwards. 


Revocation 
ol propo'all 
ami accept- 
aoers 


Itluitfotion 

A propofcs, by a letter sent by post, to sell his boose to li. 
D accepts the proposal by a letter aent by post, 
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7. In onlcr to convert a jirojwsal into n promi'o the nc- 
ccptancc niu^t — 

(1) be ftb‘-olutc nnd unqualifictl ; 

(2) Ik* fxprc“cd in pome usual am! rcasoiial)!** mnnnor, 
imlc'« till* iini|H)5al prescribes the manner in wliicli it is to Ik* 
ncccptctl If ilio prtjjKJsal prescribes a manner in s'liicli it i« 
t'j be accepteil, and the acceptance is not made in sucb manner, 
tlie proposer uiaj', within a reasonable time after the accept- 
ance is communicated to him, insist that his proiiosal shall be 
accepted in llie prescribed manner, and not otnerwiso; but, 
if he fails to do ‘O, he accepts the acceptance.! 

8. Performance of the conditions of a proposal, or the 
occcjitancc of any consideration for a reciprocal promise which 
may be offered with a proposal, is an acceptance of the pro- 
l»osal. 

y. In so as the pro|K)snl or acceptance of any promise 
IS made 111 vorits, flic prtmiise is said to be express In so far 
cs such projKi'al or acceptance is made otherwise than in nords, 
the I'romise is said to be implied. 

Notes. — 1. Tlic above sections form a complete 
group. The substance of them is this, that the accep- 
tance must be clear, but it need not be expressed in 
words. Conduct, as usual, is equivalent to words. 
As regards clearness, it is well remarked by Cun- 
ningham J. that " the least variation between the terms 
of the proposal and those of the acceptance will pre- 
vent the acceptance from converting the proposal into 
a promise. A qualified acceptance is, in fact, a new 
proposal.” There is no limit to the number of new 
proposals which may thus follow each other without 
any agreement being reached. As soon as the last 
proposal of the series is accepted absolutely and un- 
qualifiedly in a proper manner, whether by words or 
deeds, there is a valid promise, but not before. 

2. It must not be imagined from the terms of 
section 0 that, in order to make a contract valid, the 
whole of its terms must be expressed. In a recent 
private case, the whole contract, so far as words went, 
was the simple proposal, “ Will you buy my house 
* * * for Ils. 15,0001” and the acceptance, 

“Yes, I will buy your house * * * for 

Ils. 15,000.” Now, this was a valid sale (the Transfer 

t See Chapter IX, Form No 4. 
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of Property Act not being in force at the place in 
question) notwithstanding the fact that numerous most 
material terms were left entirely unspecified. Not a 
word was said as to date of payment, date of delivery, 
the furniture and fittings, or other items. The law 
permits this mode of dealing, and leaves many of the 
details to be collected from the surrounding circum- 
stances. As regards the persons by whom, and the 
time when, and place where, performance is due, sec- 
tions 40 — 50 provide useful general rules; but as to 
other points not so governed, it is open to the parties 
to rely on usage or custom, or, failing these, to appeal 
to what the transaction itself suggests as the probable ■ 
intention of the parties. “Merchants and traders 

leave unwritten what they take for granted 

in every contract.” Mercantile usage fills up the gaps. 
At the same time, it need scarcely be added, the 
practice is a very objectionable one if it bo carried 
beyond its legitimate limits. “ The legitimate office 
of a usage or custom is to interpret the otherwise in- 
determinate intentions of parties.” Hence the pro- 
visions of the fifth proviso to section 02 of the Evidence 
Act, distinctly excluding evidence of customs repug- 
nant to, or inconsistent with, the express terms of a 
contract. 

OF COXTRACTS, VOIDAllLr. CONTRACTS, AND VOID AGREEMENTS. 

10. All npreements are contracts if they are made by the 
free consent of parlies competent to contract, for a lawful con- 
sideration and with a lawful object, and are not hereby es- 
prossly declared to be void. 

Nothing herein contained shall alicct any law in force in 
British India, and not hereby espresslv repealed, by which 
any contract is roquircil to be made in writing or in the pre- 
sence of witnesses, or any low relating to the registration of 
documents. 

11. Every person is competent to contract who is of the 
age of majority according to the low to which he is subject, 
and who is of sound mind, and is not disqualified from con- 
tracting by any law to which ho is subject. 

12. A person is said to he of sound mind for the purpose of 
malcing a contract if, at the time when lie mates it, ho is cap- 
able of understanding it and of forming a rational judgment 
a* to its etFecl upon his interests. 
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A person ttIjo is usually of unsound mind, liut occasionally 
cf sound mind, may make a contract trben bo is of sound mind. 

A person wbo is usually of sound mind, but occasionally 
of unsound mind, may not make n contract when be is of 
unsound mind. 

72?iiifratieiu. 

(oj A fluent in a lunatic AAflunt. wLo it at Internal! of cound mind, 
coay contract during thow inlcrTalt. 

{1) A sane man, «:ho ii drhnous from ferer, or ivho is so drunk that Le 
cannot nndentand the terms of a contract, or form & rational judgment as to 
iU effect on hss interests, cannot contract vhilst such delirium or drunken- 
cess lasU. 

Notes. — 1. Chapter II of the Act furnishes ofli- 
cers with a complete guide (except in respect of special 
cases governed by such Acts as the Transfer ot Pro- 
perty Act, the Ilailway Act, and so on) to the legal 
requisites of an agreement valid in its terms and 
enlorccablc at law. Those requisites may be thus 
summarised : — 

(а) There must be a lawful consideration. 

(б) The object must also be a lawful one. 

(c) The agreement must not be one c.xpressly 

declared by the Act to bo void. 

(d) The parties must be persons legally compe- 

tent to contract; and 

{e) They must give their free consent. 

The special cases just referred to arc further dis- 
cussed in some detail in Chapter VIII, Head I, Sub- 
head (5). 

2. The age of majority is explained in Chapter 
VIII, Head I, Sub-head (2) (A). It varies according 
as the person is or is not domiciled in British India, 
but for ordinary purposes may be put at 18. 

3. The current of Indian decisions was that, as 
under the English Law, a minor’s contract is only 
voidable at his option. In 1903, however, the Privy 
Council decided that, under the Indian Contract Act, 
a minor was a person incompetent to contract and that 
a minor’s agreement is void (*). It follows that there 
can be no question of ratifying or repudiating such 
an agreement on attaining majority. 
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4. The Compiler of this Manual has never kno\Yn 
a civil case in which insanity was pleaded, but he has ' 
encountered the ingenious plea of total deafness, sug- 
gested as rendering negotiation and free consent im- 
possible. By patient cross-examination the deaf man 
was induced to forget himself and to expose his 
deceit ('); but such good fortune cannot always be re- 
lied upon. 

5. It has been asked whether a man who is under- 
going a criminal sentence is competent to contract. 
Tlie mere fact of the currency of such a sentence does 
not disable a man from contracting. Even a con- 
viction which involves forfeiture of the whole of a 
man’s property {e.g., waging war against the Queen) 
does not deprive him of his civil rights after expiry 
of the sentence. Thus, he might, during the last few 
days of its terra, contract for work to be performed by 
him after his release. But the question is more theo- 
retical than practical. A more useful question, and one 
based on an actual case in point, bas been put as to the 
consequences of a piece-worker’s arrest on a criminal 
charge during performance of his contract, leaving 
no representative capable of carrying out the work. 
(The contract might l)c one which he would not even 
be entitled to pcriorm by a representative : see section 
40 of the Contract Act, page 87 of the Manual.) This 
raises a very delicate question, depending on a correct 
application of sections 39 and 56 of this Act. The 
reader is requested to observe carefully note 3 to 
section 39 (page 87) and notes 1 and 2 to section 5G 
(page 93). In answering tliis questioil. tlic compiler 
assumes that the arrest has lasted so long that per- 
formance of the contract within the stipulated period 
has become impossible. Now, either the contractor 
lias himself to thank for his arrest, i e., he has brought 
it on himself, or he is an innocent man. arrested, 
through no fault of his own, on a false charge. In 
the former case, the matter would come under section 
39: the contractor has “disabled himself” from per- 
fnnning his promise in its entirety : the contract is 

(») /h iril rfnto*-—tAe trufA rfmn out </unny enjer, 

G-1 
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therefore ''voidable" at the choice of Government. 
In the latter case, on the other hand, the matter would 
apparently fall under section 56. Performance has 
become impossible, — that is to say, legally impossible, 
— through the innocent man’s misfortune, not his 
fault, no doubt; hut the fact remains that, as he can- 
not be in two places at once, his incarceration renders 
it impossible for him to perform his promise. This 
being so, the contract forthwith becomes “ void." The 
practical advice arising on this peculiar contingency 
is that as the contract is either voidable or void, it is 
best to exercise the right given by section 39 and to 
declare it to be at an end. ^his is the ^simplest 
course. 

13. Two or more persona are said to consent when they 
agree upon tlie same thing in the sanoe sense. 

14. Consent is said to bo free when it is not caused by — 

(1) coercion, as defined in section 15; or 

(2) undue inEuence, as defined in section 1C; or 

(3) fraud, as defined in section 17; or 

(4) misrepresentation, as defined in section 18; or 

(5) mistake, subject to tho provisions of sections 20, 21, 

and 22. 

Consent is said to he so caused when it would not have 
been given but for the existence of such coercion, undue in- 
fluence, fraud, misrepresentation or mistake. 

15. “ Coercion ” is the committing, or threatening to com- 
mit, any act forbidden by the Indian Penal Code, or the un- 
lawful detaining, or threatening to detain, any property to the 
prejudice of any person whatever with the intention of causing 
anv person to enter into an agreement. 

Explanation. — It is immaterial whether the Indian Penal 
Code is or is not in force in the place where the coercion is 
employed. 

IG. “ Undue influence ” is said to be employed in the 
following cases : — 

(1) ^'hen a person in whom confidence is reposed by 

anotlier, or who holds a real or apparent authority 
over that other, makes use of such confidence or 
authority, for tho purpose of obtaining an advan- 
tage over that other, which, but for such con- 
fidence or authority, he could not have obtained : 

(2) When a person whose mind is enfeebled by old age, 

illness or mental or bodily distress is so treated 
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as to make him consent to that to which, but for 
such treatment, he would not hare consented, 
although sHich treatment may not amount to 
coercion. 

•'Fraud 17. “Fraud** means and includes any of the-following 

deSoed. acts committed by a party to a contract, or with his conni- 
vance, or by his agent, with intent to deceive another party 
thereto or his agent, or to induce him to enter into the con- 
tract ; — 

(1) the suggestion as to a fact of that which is not true . 

hy one who does not believe it to he true ; 

(2) the active concealment of a fact hy one having 

knowledge op belief of the fact ; 

(3) a promise made wilhont any intention of perform- 

ing it; 

(4) any other act fitted to deceive; 

(5) any such act or omission as the law specially de- 

clares to be fraudulent. 

ffxplanuiiou.— Hero silence as to facts likely to affect the 
willingness of a person to enter into a contract, is not fraud, 
unless the circumstances of the case are such that, regard be- 
ing had to them, it is the duty of the person keeping silence 
to sjicak, or unless his silence is in itself equivalent to speech. 


(o) .1 fctls, by Auction, to a hone uHch A knows to be unsound A 
iui>s nothing to It about Iho horse's un^oundness This is not 
fraud in A. 

(If) D is d'« daughter, .and has just come ot age. Here the relation 
between the parties would make it .I’s duty to tell li it the horre 
is unround. 

(c) D ssys to .1—*' if you do not denv it 1 shall Assume that the horse 

IS sound" .1 says nothing Here <rs (•ilenco is equiialenl to 
speech. 

(d) ^ and 77, being traders, enter upon A contract .1 has private 

information of • change in prices which would affect /7 ’a willing* 
ner* to proceed with the contract A is not bound to inform ti 

18. “ llisrcprcscntation ’’ means and includes — 

(1) the positive assertion, in a manner not warranted by 

the information of the person making it, of that 
svliich is not true, though ho believes it to bo 
true; 

(2) any breach ol duty which, without an intent to de- 

ceive, gains an advantage to the person com- 


** Muntpp*. 
sentatloD *’ 
defluecL 
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mittinp it, or any one claiming under him, by 
misleading another to liis prejudice, or to the 
prejudice of any one claiming under him; 

(3) causing, however innocently, a jiarty to on agree- 
ment to make a mistake as to the substance of the 
thing which is the subject of the agreement. 

Notes — 1. Sections 14 — 22 declare in what cir- Substance of 
cumstances a consent actually given is no consent in 
law, because it is not “ free.” 

2. As regards section 13, defining “consent,” it Tme import^ 
must always be remembered that the question is not'’^“'^°°®®”*'” 
one of the thoughts of the heart, but only of the words 

of the moutli. This has been fully commented upon 
under section 3 supra 

3. It must be noted that our law is by no means outlaw 
identical as regards the provisions of these sections i;n|i”b?aw. 
with English law, so that the reader should be on his 

guard against allowing any preconceived ideas or 
knowledge of English law to infiuence him. Our 
“ coercion,” for instance, is distinctly wider than the 
corresponding “ duress ” of English law. It is ques- 
tionable, on the contrary, wliether our definition of 
“ fraud ” is as w'idc as that accepted in England A 
still more conspicuous deviation from English law will 
be pointed out under the Exception to section 19 

4. It is very important indeed that all officers Practical 
should know precisely what facts would, if proved, 
enable a contractor to avoid his agreement. In a 
heavy suit frequently quoted in this Manual as 
■'Jones’ case,’ almost the entire case for the plaintiff 
rested on an unwarrantable attempt on his part to 
establish that ‘ misrepresentation ’ had been commit- 
ted by Government officers It is essential to the 
sound management of business transactions that those 
conducting them shall know what they are bound, and 
what they are not bound, to disclose to each other, to 
know what each party may, and what he may not, 
legitimately infer from the other’s silence. The 
special duties of buyers and sellers of immoveable pro- 
perty, and of lessees thereof, arc enacted in Act IV 

of 1882, sections 55 and 108 — see Chapter VII infra. 
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5. Facts which only come to a party’s knowledge 
after the contract is complete are, of course, Im- 
material, since he could not disclose prior to the bar- 
gain what he did not then know himself. 

6. It is highly important to clearly understand . 
that guilty knowledge is by no means necessarily pre- 
sent in ‘misrepresentation’; in other words, a clear 
conscience is no guide at all to a person who wishes to 
satisfy himself as to whether he has in the legal sense 

‘ misrepresented ’ facts. The question is an objective, 
not a subjective, one. 


\oid*b^Uy^t^ 19^ AVhen consent to an agreement is caused by coercion, 
influence, fraud or misrepresentation, the agreement is 
consent, a contract roidable at the option of the party whose consent 
^as so caused. 


A parly to a contract, whoso consent was caused by fraud 
cr misrejircscntation, may, if be thinks fit, insist that the con- 
tract shall be pcrformc<l, and that ho shall be put in the posi- 
tion in which he would haTc been if the representations made 
had been true.* 

Kiccption.-^H such consent was caused by misrepresenta- 
tion or by silence, fraudulent within tlie meaning of section 
n, the contract, nercrtheless, is not voidable if the party 
who«e consent was so caused had the moans of discovering the 
truth with ordinary diligence. 

Explanation , — fraud or misrepresentation which did not 
cause the consent to a contract of the party on whom such 
fraud wa« practised, or to whom such misrepresentation was 
made, does not render a contract voidable. 


tlluttrotiom. 

(n| A , intfnding (o drtvivo It. fatfcly represents that five hundred maund* 
of indigo #re made iinnn.ally at .l’» factory, and thereby induces D to buy the 
factory. The contract is voidable at the option of D. 

(I.) .f, by a miireprrfcntation, leads It erroneously to believe that five 
hundred maund* of indigo aro invdo aRnavllr at A'* factory. // eraminea the 
account* of the factory, which show that only four hundred maund* of Indigo 
have l>een made .\ftcr thU /I bnyi the factory. The contract i* not void- 
able on account of A’s misrepreeentation. 


r,3 


• See Chapter I'X, Form No. 5. 
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(f) A fraodulenlly informs D that A't estate is free from incumbrance. 
D thereupon buys the estate. The estate is subject to a mortgage Z? may 
either aroid the contract or may insist on its being carried out and the 
mortgage-debt redeemed. 

(J) D, having discovered a vein of oro on the estate of A, .adopts means 
to conceal, and does conceal, the existence of the ore from A Through .I’s 
•ignorance D is enabled to buy the estate at an undcr-saiue The contract la 
voidable at the option of 

<(] A IS entitled to succeed to an estate at the death of D, D dies : C, 
having received intelligence of li't death, prevents the intelligence reaching A, 
and thus induces A to sell him hu interest in the estate The sale is voidable 
-at the option of A. 

Notes. — 1. The contract, it will be observed, is 
not void, but only voidable where the consent was 
caused b}’ coercion, etc. Where it is due to joint mis- 
take of fact, on the other hand, the agreement is void 
{section 20). 

2. Where fraud or misrepresentation caused the 
consent, the injured person has three courses open to 
him, and it is fiiost essential to realise that on becom- 
ing aware of the facts he has to elect forthwith what 
he will do. He cannot let the agreement go on as valid 
and subsisting, and afterwards claim to avoid it. He 
can (a) avoid tlic agreement, or (b) if under it he was 
hound to do anything, he can refuse to do it, or (c) he 
can endure the injury and treat the agreement as 
valid, while also insisting on being put into the posi- 
tion in which he would have been if the representa- 
tions made had been true. One of the strongest parts 
in the defence of Jones’ case consisted of proof that, 
after the plaintiff was thoroughly aware of what he 
was pleased to describe as “misrepresentations,” he 
adopted none of the above three courses, but distinctly 
led the officers of Government by his language and 
conduct to believe that he wholly waived all com- 
plaints. He thus induced the responsible authority to 
refrain from stopping the work for the future, which 
lie had power under the contract to do, and otherwise 
would have done at once. Hence a complete defence, 
fatal to the claim, under the law of “estoppel.” 

3. The Exception to this section is a pronounced 
innovation upon, and departure from, English law, 
and one which, rightly understood, is as sound and 
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reasonable as, to tbe lay mind, it appears the opposite^ 
It must be carefully realised that the words “ fraudu- 
lent within the meaninv of section 17 ” apply only to 
“ silence ” and not to “ misrepresentation.” JFraud con- 
sisting of active misstatement is wholly outside this 
exceptional provision. The rule rests on the admir- 
able and frequently quoted maxim, “ vigilantibus non 
dormientibus succurrit lex”* If, by the exercise of 
ordinary diligence, a person can discover the truth, 
and will not take even this moderate amount of trouble 
to do so, the law will not help him here. There is, 
however, one special case to which it is believed that 
the Exception would not be applied, viz,, where the 
person making (however innocently) the misrepre- 
sentation ex-prcssltj requests the other party to accept 
his assurance as correct and to refrain from verifying 
it, and the other party for this reason does refrain. 
Tills is mentioned because the fact may often suggest 
very convenient way out of a troublesome investiga- 
tion, which otherwise must be lield in order to make- 
the position a legally safe one. An example will per- 
haps make the writer's meaning clearer. Suppose a 
contractor offers sleepers, incorrectly described as of a 
certain quality, for sale, at a place where the officer 
concerned can with ordinary diligence examine them 
for liimscif. The officer can say to him “I am not 
prepared to buy the sleepers unseen merely on the 
strength of your description, and it is not worth my 
while to spend my time on an examination of them; 
but if you like to expressly beg me not to examine them, 
hut to take them on the faitii of your description, I 
will do so.” If the contractor does this, and thus 
induces the officer to buy them without making a per- 
sonal examination of the sleepers, -it is l)elicvcd that 
the contractor could not afterwards rely on the Excep- 
tion to tins section. He would be 'equitably estop- 
ped ’ from so doing. 

20. tVlicrt* Itotli the psHiM to nn nprcpment ore unilcr ft 
mi'tnkp ns to n mntfer of foot esipntial to tlie nprecinont, tlio- 
Bprwnient is Toiil. 


"* Tb# law taccuurf Ibnaw who mr« watchful, not thn«« who tWp.“ 
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(c) If SO, was it as to a fact essential to the 
agreement^ 

{d) AVas it about a fact other than the value of 
tlie subject-matter of the agreement ? 

Unless all these four questions can be answered in 
the affirmative, the plea is bad. 

A few words may be added as to these points. 

As regards (a), the question, for example, whe- 
ther a certain law in force in British India is or is not 
in force in a given part of British India is one of law, 
not of fact, although it may depend merely on the 
fact of a certain notification having issued or not. 

As regards (b), the basis of this rule is that (to 
quote ;Mr. Justice Cunningham) “were this not so, it 
would always be in the power of a party to a contract 
to evade it by alleging a mistake.” Where both par- 
ties have bond fide made a mistake as to an essential 
fact, there is obviously no reason why they should both 
have an agreement forced on them which they did not 
really intend to enter into. 

As regards (c), it would plainly be absurd to in- 
validate, or to allow cither party to evade, an agree- 
ment because both parties were under a mistake as to 
some matter of fact irrelevant to the agreement. Sup- 
pose, for instance, that both parties really believed, 
when agreeing together, that the world is flat, not 
round. AVhat docs this matter? Did that belief 
influence the consent of either? Clearly not. The 
plea of mistake must therefore always be carefully 
scrutinised under point (c). 

Point (d) needs no comment. It is quite plain. 
iiotrt»f 3. Sectxon Sl is based on the rule that every man 

must be conclusively deemed to know tiie law of the 
kaowthehw.foi/n/n/ in trhich he resides. “There is,” says Chan- 
cellor 'Kent, “no other principle which is safe and 
practicable in the common intercourse of mankind.” 
But obviously it would 1)C unfair and unreasonable to 
place foreign laws in the same category. Thereforo 
it is that section 21, which appears in a law of Bri- 
tish India, declares laws “not in force in British 
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India” to be in the category of facts. This point 
tirose in respect of a very large arbitration case. 


23. The consideration or object of nn agreement is lawful, 
•unle«s — 

it is forbidden by law; or 

is of such a nature that, if permittod, it would defeat the 
provisions of any law; or 
is fraudulent; or 


Whatconsi* 
derations and 
objeoLv are 
lawful, and 
what not. 


involves or implies injury to the person or property of 
another ; or 


the Court regards it os immoral or opposed to public 
policy. 


In each of these cases, the consideration or object of an 
agreement is said to be unlawful. Every agreement of which 
tbe object or consideration is unlawful is void. 

Notes. — 1. This is a very important section. The j 
“ object” of the agreement is that which is to be done‘otj«t«’ 
under it. In an agreement to build a bridge for 
Rs. 10,000, the object is the building of the Edridge, 
while the consideration is the payment of Rs. 10,000. 
Unlawfulness of either object or consideration renders 
the agreement altogether void. It is noteworthy that 
the word “ unlawful ” is used as including what is 
merely “ forbidden by law,” which would more natur- 
ally be merely called “ illegal.” For examples of such 
“ illegal ” objects, see the Act, sections 26, 27, 28, and 
■30. A promise to obtain employment for another in 
the public service in exchange for money is an instance 
of illegal consideration, it being universally regarded 
ns opposed to public policy. 

2. As to a promise to do two things, one legal and 
the other illegal, see section 57 and the note upon it 
infra, page 94. 

Void Agreements. 


24. If any part of a single consi*’"-'**’"" a~a, 

objects, or any one or any part of any 
tions for a single object, is unlawful. 

Notes — 1. This section sht ; 

sons when contracting should be to include nothing 
illegal in either object or consideration of the agree- 
ment. The subject recurs under sections 57 — 58. 
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2. Sections 24 — 30 enumerate particular classes 
of void agreements; but officers are only concerned with, 
those falling under sections 25, 28, and 09. 

25. An agreement made without consideration is void un- 
less — 

(1) it is expressed in writing and registered under the law 
for the time being in force for the registration of documents, 
and is made on account of natural love and affection between. 
parties standing in a near relation to each other; or unless 

(2) it is a promise to compensate, wholly or in part, a 
person who has already voluntarily done something for tho- 
promisor, or something which tho promisor was legally com- 
pellable to do; or unless 


^ promise made in writing and signed by the 
A debt*l!ir^ person to he charged therewith, or hy his agent generally or 
byhoiiution Specially authorised in that behalf, to pay wholly or in part 
u debt of which the creditor might have enforced payment but 
for tho law for the limitation of suits* 


In any of these cases, such on agreement is a controct. 

A comtaon 

eoSf N otes. — 1. The common example of an agreement 
trretbV°''* without consideration is a gratuitous promise given 
tender. and occcptcd. A mistake very commonly made is with 
reference to contracts based on tenders. Various De- 
partments of Government keep and issue printed 
tender forms for the supply of goods. These tender 
forms have a blank column ior rates which the tender- 
ing contractor fills in according to the rates at which 
he is prepared to supply the goods. , Where the 
amount of goods is stated and the contractor agrees 
and is bound to deliver all the goods at a given time 
or times no difficulty arises. But, ns very often hap- 
pens, the form provides for the supply of an approxi- 
mate quantity only which the contractor undertakes 
to supply at such times and in such quantities ns he- 
may, from time to time, Iks directed to supply and, at 
the same time. Government docs not undertake to order 
or take any of the goods. It is a mistake to imagine 
that, in the latter case, a legal contract exists under 
which the contractor remains bound to supplj’ the 
goods There is no consideration, inasmuch as Govern- 
ment is not hound to order the goods and made no pro- 
mise to do so. The legal position in such a case is that 
tlie contractor Is regarded ns making a continuous 
7*1 
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ofTcr to supply the goods at certain rates and up to 
certain quantities. Or, in other words, he states the 
terms on which he is prepared to do business. 

“ If you will send me orders for goods I will 
supply them to you for a certain period at a certain 
rate.” It is not sufficient for the Government to say 
“ I agree.” When the contractor is given an order to 
siq^ply a certain quantity of goods his offer is then, 
and only then, accepted and a valid legal contract 
comes into being and the contractor is bound to supply 
the goods ordered. If the terms of the tender allow 
it, the whole of the goods can be ordered at one time. 

Up to the time of the giving of the order the contractor 
is merely in the position of a man saying ‘ I am will- 
ing to supply the goods on such and such terms.' 

The contractor can withdraw from his ofTcr, or tender, 
at any time except in regard to orders or requisitions 
already made directing him to supply goods (I. L. R. 

24 Bom. 07; G. N. R. Co. vs. Witliam, L. R. 9 C. P. 10). 

It probably is sometimes desirable for Government not 
to bind itself to take any definite quantity of goods 
and yet be in a position to order goods as and when 
required at certain fixed periods and on certain con- 
ditions fixed beforehand. When such is the case Gov- 
ernment must offer some legal consideration to the con- 
tractor to ensure a binding contract. The Courts are 
not concerned with the adequacy of consideration; any 
legal consideration is sufficient. Bearing in mind 
the definition of consideration (see notes under section 
2), it would be sufficient for Government to promise to 
forbear, or abstain, from doing something. And, if How to put 
a clause were inserted to the effect that the Govern- 
ment bound itself to take all its requirements of a cer- basis 
tain nature, at a certain place, up to a certain quantity 
from the particular contractor and agreed not to take 
any of those goods from anybody else, such a clause 
or promise would constitute legal consideration and the 
contractor would be bound to comply with all requisi- 
tions up to the specified amount. In a recent decision 
of the Privy Council, on an appeal from Canada, it 
was held that the absence of any 'promise to abstain 
from giving the work to some other contractor rendered 
the contract not binding. Though Government does 
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not promise to order the goods in any event, yet it 
promises to abstain from obtaining its requirements 
from anybody else and agrees to order its require- 
ments, if any and whatever they may be, from the 
contractor. Clearly Government is tied and bound 
to order its requirements, such as they may be, from 
the contractor alone, and, to that extent, there is a 
promise to abstain from obtaining the goods from any 
other person. Pollock in his edition of the Indian 
Contract Act (1905), page 33, says, “ If however there 
is an undertaking on the part of B not to send orders 
for coal (or whatever the goods in question may be) 
to any other person than A during a specified time, 
there is a good consideration* for a promise to supply 
such coal as B may order on the specified terms and 
up to the specified extent.” This may be accepted 
as a correct interpretation of the law on the subject. 
In the Commissariat case (P. R. No. 72 of 190-i) this 
view of the law was urged before the Chief Court and 
it was furtlicr urged that in that case there was an 
implied promise to abstain from ordering the goods 
from any other contractor; but, without dealing with 
the legal point, the Court held that, in the particular 
circumstances, there was no promise on the part of 
Government, express or implied. A clause to the cfTect 
indicated might -well be introduced in the forms of 
the Supply and Transport Corps instead of the com- 
plicated and ineffective arrangement of ‘maximum’ 
and ‘minimum’ quantities now adopted to get over 
the difficulty. 

2. No agreement made on behalf of the Govern- 
ment can possibly fall within clause (1). 

Dutinetion 3. Tlic promisc under clause (3) nives rise to a 
/rr.«A cause of action, and is thus distinguished from 
Bodff tUti«p an acknowledgment under section 10 of the Limita- 
Cliaptcr V infra) wliich l-reps an existing 
Es^ntundfr cause of action nitre. The acknowledgment must be 
lu'Salw* given before the debt is time-barred; the promise 
tion Aft. referred to in clause (3) of tins section cannot he ahen 
until tlic debt is time-barred. 

ArmtiiftiU 2.S. Ktpit ngrrpmrnt hr which nnr partr tlirrclo it rp- 
iamtnbt itriciotl nh«oiijtplr from enforcing hit right# tin«lpr or in 
TO 
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respect of nny contract liy the usual legal prococtlings in the 
ordinary tribunals, or which limits the time within which he 
may thus enforce his rights, is void to that extent. 

Exception 1 . — This section shall not render illegal a con- 
tract \»y which two or more persons agree that any dispute 
which inav arise between them in respect of nny subject or 
class of subjects shall be referred to arbitration, and that only 
the nnioiint awarded in such nrbitration shall be recoverable 
in rc'pecl of the dispute so referred. 

Exception 2 - — Xor shall this section render illegal nny 
contract in writing, hy which two or more persons agree to 
refer to arbitration any question between them which lias al- 
ready arisen, or affect any provision of any law in force for 
the time being as to references to nrhitration. 

Notes — 1. This section demands careful atten- 
tion. It shows, for example, the worthlessness of 
traffic rules declaring that a railway will not be liable 
unless claims as to damaged goods arc submitted with- 
in 48 hours. (The Legislature has now dealt with 
this point in section 77 of the Railway Act, IX of 
1800.) Even granting that such rules form part of an 
implied agreement between the railway and the other 
party, such an agreement is void for more reasons than 
one. 

2. The two Exceptions arc highly important. The 
first shows within what limits an arbitration clause 
in a contract as to future disputes is valid It is to 
be noted that to make such a clause valid, it must not 
only provide for reference to arbitration it must 
also provide “ that only the amount awarded in such 
arbitration shall be recoverable in respect of the dis- 
pute so referred.” It is a very delicate question whe- 
ther an arbitration clause not providing as above, and 
relating only to future disputes, is legal. The safest 
course is therefore to so w'ord the arbitration clause 
in Contract Deeds as to bring it unmistakably within 
the first Exception to section 28 of the Contract Act. 
It has been recently ruled (I L R 33 Cal 1109) that 
the following arbitration clause came within the ex- 
ception and was perfectly valid " Any dispute aris- 
ing out of this contract shall be referred to the arbi- 
tration of whose decision shall be accepted 

as final and binding on both parties to the 
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contract,” The reviser is of opinion that it would be 
safer and preferable to omit the words “ accepted as.” 
No agreement whereby a party is prevented absolutely 
from having recourse to a court is valid. The arbi- 
trator may nave been guilty of misconduct, or he may 
have exceeded his powers and the scope of the refer- 
ence, and, therefore, it may become very necessary to 
have rccoirrse to a Court, It is to be borne in mind 
tliat the section itself docs not allude to arbitration. 
It merely forbids any agreement to exclude the juris- 
diction of a Court and an agreement to refer docs 
not necessarily do that. The Court would still have 
power to interfere for good cause and to a limited 
extent. 

3. Tlic second Exception proves the clear le- 
gality of agreements to refer to arbitration disputes 
which have already occurred. From such an agree- 
ment neither party can withdraw “unless the scope 
and object of the agreement cannot be executed, or un- 
less it 1)0 shown that some manifest injustice will be 
the consequence of binding the parties to the contract." 
Those arc the words of the Pri\y Council (*). and they 
arc clearly cml)0(1icd in section 21 of Act I of 1877 
above referred to. 

‘n.fo.uai 4. A number of officers have enquired whether the 

usu.il arbitration clause is not virtually a dead letter 
as being unenforceable in law. It is evident that 
widc.''prcad lack of confidence in its validity exists in 
the Ihililic Works Department. The subject is one 
of extreme importance, for, in the compiler’s opinion, 
by far the best way of safeguarding the legal interests 
of Government is to keep altogether clear of the Civil 
Courts, without at the same time pusillanimously 
giving aw.ay the rights of Government by invariably 
compromising the claims of contractors. One excel- 
lent suggestion has !>ccn received for the cstablish- 
tnont of arbitrators or Courts of arbitrators, propor- 
tioned in experience to the amount in dispute. It-is 
not expedient to attempt a detailed exposition of the 
subject here; hut the compiler is sure that it is one 

(•) 12 sf — — 
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deserving of tbc earnest consideration of Government, 
in order that the best possible form of arbitration 
clause, and one of undoubted validity, may be decided 
en and issued by authority for use in future cases. 

WHien this has been done, it ought to be impressed on 
officers that it is their bounden duty, on the occur- 
rence of any dispute whatever under an agreement, to 
promptly call on tbc contractor in writing to go to 
arbitration, at the same time doing everything incum- 
bent on themselves, according to the terms of tbc con- 
tract, to give full effect to the clause and by its aid to 
effectually bar legal proceedings against the Govern- 
ment. That a perfectly enforceable condition on this 
subject can bo devised is certain, and if sufficiently 
explicit instructions as to putting it into practice be 
issued, no oflicor of intelligence need ever go astray. 

It is a mistake to suppose that an arbitrator duly ap- 
pointed can only dcciac questions of fact The terms 
of the section (Exception 1) are quite general, and 
undoubtedly include an award deciding questions of 
law as well as questions of fact. 

5. Tbc above paragraph is the view of the com- 
piler to which great weight should be given. The 
reviser is, however, of opinion that outside the Pre- 
sidency towns and other areas to which the Indian 
Arbitration Act may be extended by notification no 
arbitration clause can be devised which will entirely 
exclude the jurisdiction of a Court. 

0. By the New Civil Procedure Code (Act V of ©a 

1908) an important change in the law relating to ^g^eemeat to 
arbitration has been made. Section 18 of the second refer, 
schedule of the Ant is as follows Whace any party 
to any agreement to refer to arbitration or any person 
claiming under him institutes any suit against any 
other party to the agreement or any person claiming 
under him in respect of any matter agreed to be refer- 
red, any party to such suit may at the earliest possible 
opportunity and in all cases where issues are settled, 
at or before such settlement, apply to the Court to 
stay the suit; and the Court, if satisfied that there is 
no sufficient reason why the matter should not be 
referred in accordance with the agreement to refer to 
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arbitration, and that the applicant was, at the time 
when the suit was instituted and still remains, readj 
and willing to do all things necessary to the proper 
conduct of the arbitration, may make an order staying 
the suit.” And by section 22 of the same Schedule the 
provision in section 21 of the Specific Relief Act, 1877, 
to the effect that if any person who has made a contract 
to refer a controversy to arbitration and has refused 
to perform it, sues in respect of any subject which 
he has contracted to refer the existence of such con- 
tract shall bar the suit, has been repealed. The 
present law is a great improvement in that previously 
one of the parties could rush into Court before he had 
actually refused to go to arbitration' and thereupon 
the agreement to refer to arbitration was of no effect. 
As the law now stands the benefit of an arbitration 
clause is not lost and can be given complete effect to. 
If the contractor in spite of an agreement to refer to 
arbitration goes to Court his suit can be stayed. Where 
no award has been made and the contractor delays or 
refuses to refer to arbitration, an application can be 
made to Court under section 17 of the second schedule 
of the Civil Procedure Code, to file the agreement in 
Court and, where no sufficient cause is shown to the 
contrary, the Court will order the agreement to be 
filed and will make an order of reference to tho arbi- 
trator appointed under the agreement, or, if there is 
no such provision and the parties cannot agree, the 
Court will appoint an arbitrator. Where, in accord- 
ance with the agreement, a reference has been made to 
an arbitrator without the intervention of a Court and 
an award has been given, an application can be made to 
Court under section '20 of the second schedule of the 
Civil Procedure Code to file the award in Court and, 
unless good cause is shown to the’ contrary, the Court 
will pronounce jxidgment according to the award and 
give a decree, and no appeal will lie from such decree, 
except in so far as the decree is in excess of, or not in 
accordance with, the award. It will, thus, be seen 
from the above remarks that it is the «arbitrator who 
in each case makes the award and the Court merely 
enforces it. 

The result is that on a breach of an agreement to 
SO 
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refer, to which the provisions of the Indian Arbitra- 
tion Act do not apply, there are three remedies open 
to the aggrieved party : — 

(n) lie may sue for damages for the breach. 

(6) He may liave the agreement specifically per- 
formed in the manner provided by the 
Code of Civil Procedure; or 
(c) In the event of a suit being instituted 
against him he may have the proceedings 
stayed. 

Remedy (a) means a suit in Court and, apart from 
that, is of no practical value. 

Where the Indian Arbitration Act applies the 
matter is governed by the Act, which is set out at 
length in Appendix F. 

7. The iollowing points should also bo borne inDgiiesofan 
mind. A man cannot uc arbitrator in his own dispute, 

Too often the very man who has to pass work or goods 
is named as the arbitrator whose decision is to be final. 

As far as possible the arbitrator should be a superior 
officer and one not actually concerned with the carry- 
ing out of the contract. Secondly, it is generally con- 
sidered sufficient to send the papers relating to the case 
to the officer named as arbitrator and for him to pass* 
his decision after a perusal of the same. This proce- 
dure is not sufficient. The arbitrator must act as any 
other arbitrator. On a reference being made to him 
he should issue notices to both parties, giving a date 
for them cither to submit their eases, or to appear be- 
fore him. The parties must bo heard, if they so desire, 
and be given an opportunity to summon witnesses or 
documents. It is advisable for the arbitrator to keep 
notes of the proceedings inasmuch as in the event of 
an adverse award it is not unusual for the procedure of 
the arbitrator to be attacked and he bo accused of legal 
misconduct. 

29. Agreements, the meaning of which is not certain, or Agreements 
capable of being made certain, are void. void for un. 

certainty. 

(a) A agrees to sell to Z1 '* a hundred tons of oil." There is nothing 
whatever to show what kint of oil was intended The agreement is void 
for uncertainty. 
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(6) A agrees to sell to B one hundred Urns of oil of a epecified description 
known as an article of commerce. There is no nneertainty here to make the 
agreement void. 

(c) A who is a dealer in cocoannt-oU only agrees to sell to B " one 
hundred tons of oils.** llie nature of A't trade affords an indication of the 
meaning of the words, and A has entered into a contract for the sale of one 
hundred tons of cocoannt-oil. 

(d) A agrees to sell to B “ all the grain in my granary at Eamnagar." 
There is no uncertainty here to make agreement void. 

(e) A agrees to B *‘ one thousand raaunds of rice at -a price to be fixed 
by C," As the price is capable of being made certain, there is no uncertainty 
here to make the agreement void. 

(/) A agrees to sell to. “ my white horse for rupees five hundred or 
rupees one thousand.** There is nothing to show which of the two prices was 
to be given. The agreement is void. 

Notes. — 1. Certainly being one of the first essen- 
tials of. a soundly-drawn agreement, the illustrations 
to section 29 are quoted- As little reliance as possible 
should be placed on the power to make certain after- 
wards the meaning intended. It is far better to ex- 
press it unmistakably, instead of relying, for instance, 
on so dubious a guide as that in illustration (c). 

2. An agreement is not “ uncertain ” because 
neither party knows the exact extent of the subject 
matter of it, c.g., the amount of tonnage in a landslip, 
which after inspection it is agreed to remove for a 
lump sum, or the area of an estate commonly knovm 
by_ a description used in the agreement. Nor would a 
mistake of fact as to tonnage or area, even if it be 
common to both parties, invalidate either of those 
agreements, such question of fact not being “essen- 
tial ” to the agreement as made. This is a highly im- 
portant fact in practice. 


OF The PERFORSLiyCE OF CONTRACTS. 

C7onfr<icfx which viust he performed. 

37. The pariies to a contract must either perform, or offer 
to perform, their respective promises, unless such perform- 
ance is dispensed with or excused under the provisiens of this 
Act, or of any other law. 

Promises bind the representatives of the promisors in case , 
of the death of such promisors before performance, unless a 
contrary intention appears from the contract. 
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Notes. — 1. The word “representatives” means Meaning of 
* legal representatives.’ The mere fact of a person 
being the natural heir of a deceased contractor doestiTes.** 
not make such person legally liable to perform the pro- 
mises of the deceased promisor. But if the heir 
accepts the inheritance, — if the executor under a will 
accepts the executorship, — and so on, he becomes liable 
to perform them. 

2. According to Mr. Justice Cunningham, “a re- Alleged cr- 
presentative is answerable, when answerable at all, 

only to the extent of the assets of the person represent- imbiiity? ' ^ 
ed.” The test of his becoming such representative is 
to be looked for in his conduct. - If he deals with the 
deceased’s goods whetlier as executor or under ‘ letters 
of administration ’ or otherwise, he certainly comes 
within the scope of the section. 

3. The test whether the particular contract is oxTeitofft# 
is not put an end to by the death of the promisor 

found in its nature, unless, of course, the parties havodwth.^ 
embodied their intentions in express language; and 
such intentions must not stipulate for the impossible. 

As regards the question of intention, section 40 must 
be studied together with section 37. " Where the skill 
or character or any personal qualities of the promisor 
are necessary to the performance of the promise, the 
obligation is necessarily discharged by his death.” 

Wherever the skill or character or the personal quali- 
ties of the deceased, even if not absolutely necessary to 
the performance of the promise, nevertheless induced 
the other party to entrust the contract to him, death 
would render it void. Thus a contract to supply goods 
which have merely to be bought and delivered would 
not become void, since the representative could equally 
well perform it. A contract to paint a picture neces 
sarily becomes void on the painter’s death. 

4. The Act says nothing in section 37 as to the of re. 

rights oi the legal representatives to claim to perform pr«sentativcj. 
the contract. These are, no doubt, intended to depend 

on precisely the same principles as their ditties do. 

The right and duty are reciprocal, both under this 
section and section 40. 

I 2 
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Practical 5 . This sectioii aptly illustrates the practical value 

to executive officers of a knowledge of parts of the Act. 
plained. Uoless aware of the law on the point, what is an offi- 
cer to do on receiving a report that a certain contrac- 
tor has suddenly died ? Reference to the legal adviser 
means weeks of delay. If either the nature of the case 
or the intentions of the parties show that the con- 
tract becomes void on the contractor’s death, th'^ officer 
will be enabled by his knowledge of the law to instantly 
make fresh arrangements, and perhaps to save preci- 
oiis time. 

6. In such a case the necessity to carefully record 
xwrded and preserve proof of the status quo* of the ^vork at 
Bhsrp. the time of the death, if a satisfiactory settling up with 
the deceased contractor’s representative is to be achiev- 
ed, need hardly be pointed out. This is just the sort 
of case where photography can be usefully called in 
aid. 


Effectof re. 3 $. Where a promisor has made an offer of performance 

Bwptofler proDihee, and the offer has not been accepted, the promisor 

of perform-] is not responsible for non-performance, nor does he thereby lose 
“«•] his rights under the contract. 


Every such offer must fulfil the following conditions : — 

(1) it must be unconditional : 

(2) it must be made at a proper time and place, and under 
such circumstances that the person to whom it is made may 
liave a reasonable opnortunity of ascertaining that the person 
by whom it is made is able and willing there and then to do 
the whole of what he is bound by his promise to do : 

(3) if the offer is an offer to deliver anything to the pro- 
misee, the promisee must have a reasonable opportunity of 
seeing that the thing offered is the thing which the promisor 
is bound by his promise to deliver. 

Charsetens- offer to one of several joint promisees has the same 

tics of » A-al'd legal consequences as an offer to all of them. 

offer. 

Kotes. — 1. This section is very valuable, not only 
as regards the conduct of contractors towards Govern- 
ment, but also as to tenders made by Government to 
them. A contractor has no right in ofTering perform- 
ance to make it subject to fresh stipulations not 

* ** Condition Bt th« Ume *' 
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included in the contract, as was lately done by the 
purchaser of a house, who, although bound to pay at 
once, oflcred to complete the transaction xohen he could 
succeed in borrowing money for the 'purfosc. This 
offer was rightly rejected. On the other band, a ten- 
der of Rs. 10,000, such as was recently made in a rail- 
way case, "subject to the approval of the Government 
of India," is no tender at all, and was justly taken 
exception to on this ground. The offer must be “ un- 
conditional." 

2. There is no reason- why a tender may not be 
made “ under protest.” This prevents-: it from being • under pro- 
cited as an admission of any liability. In a recent 
railway case this course was carefully followed, the 
letter which offered (for reasons of practical c^^edien- 
cy) liberal compensation being specially drafted lu- 
the railway’s legal adviser. The offer was rejected, 
and a fierce but futile attempt was made at the trial 
to use the offer as an admission. 

39. "MTicn a party to a contract has refused to perform, or Effeetolre'-I 
disabled himself from performing, his promise m its entirety, tusal of party 
the promiiec m<iy put an end to the contract, unless he has 
fignified, by words or ccnduct, his acquiescence in its con* IJiioijy. 
tinuance.* 

_ Notes. — 1. It is not every refusal or disablement a party ii 
which gives the promisee the right to put an end 
the contract. The words are not “ any part or portion faiu to get 
of the promise ’’ but “ his promise in its entirety.” 

These latter words are ambiguous, but have been held 
to apply to a case where a party to a contract refuses 
altogether to perform his part of it. The refusal con- 
templated is one affecting a vital or important part of 
the contract resulting in the failure of the promisee 
to get the substance of his bargain. There need be 
no difficulty if, in the agreement, it is clearly provided 
which terms are essential and which non-essential; 
which shall entitle the other party to put an end to 
the contract and which entitle him to compensation. 

Omission in the agreement in this respect may involve 
difficult questions for a Court. 

2. It is highly important to realise that a breach Breicii only 
of the contract by the other party does not uecessarilj’^^^^^^^j^ 

* See Chapter IX, Forms Nos. 8 and 13 
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put an end to it. It only entitles tlie injured party to 
put an end to it, and does not comfel him to do so. 
He is entitled to elect whether he will (in certain cases) 
(a) enforce performance — where still possible,— or (&) 
accept performance of the residue still possible and 
claim damages for the part no longer possible, or (c) 
treat the default as a breach of the contract and per- 
form the contract personally, or have the same carried 
out by a third party and claim damages for any loss 
sustained through the non-fulfilment of it, or, lastly, 
(d) put an end to the contract and, similarly, claim 
damages for any loss sustained by him through non- 
fulfilment of it. 

The compiler of this Manual laid down the course 
to be adopted as (a), (fc) and (d). The action suggested 
in (c) above is to meet the case of a contract to supply 
goods by instalments. It would appear that, if on a 
default regarding one instalment, the contract was 
rescinded, the contractor would not, in face of the 
rescission, be bound to supply the subsequent instal- 
ments and Government woul^ not be able to recover 
losses on the subsequent instalments which the con- 
tractor was prevented from supplying and as to which 
no default had consequently been made. 

The proper and wisest course to adopt in the event 
of a contractor failing to deliver an instalment of 
goods due from him is to notify him of his default 
and to inform him that similar goods to the extent 
of the instalment will be, or have been, bought at 
market rates and that he will be held responsible for 
any loss. As each default .occurs goods should be 
purchased at market rates and the contractor notified. 
By this means Government would undoubtedly be able 
to recover the total loss incurred by the contractor’s 
defaults. Even in the event of a contractor openly 
refusing to perform any part of his contract Govern- 
ment would not be in a position on any given date to 
go into the market and buy the whole of the goods. 
The market rates to be seen to arc those prevailing on 
the various dates of default which mav well vary. Tf 
the contract ia rescinded on the occurrence of any one 
default the reviser is of opinion that no claim could be 
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made on account of loss arising out of defaults subse- 
quent to the rescission. The rights of the parties upon 
a rescission of a contract is not however dealt with un- 
der this section. It merely states the circumstances 
under which a party is entitled to rescind a contract. 

The effect of a rescission on default is dealt with by 
sections 04 and 75, and this vci^' important subject will 
be dealt with again under section 75. 

3. The election mxtst be made with reasonable 
•prom'ptitudc . — Delay beyond a reasonable time^ will 
constitute acquiescence, and will preclude the injured prompt 
party from exercising his right of rescission. As 
already explained in note 2 to section 19, this princi- 
ple, enforced by the defence, proved fatal to a recent 
claim for over Rs. 50,000 against Government. 

4. It must be carefully noted that the section only 

refers to wilful refusal or wilful disabling to perform. «nde”6«tion 
Inability resulting from causes beyond the promisor’s 
control is separately dealt with by section 50. 

Vtj xcliom contracts must he fcrformcd. 

40. If it appears from the nature of the case that it was penoabj 
the intention of the parties to any contract that any promise whom pro. 
contained in it should be peiformed by the promisor himself, . 

such promise must be performed by the promisor. In other • 

cases, the promisor or his representatives may employ a com- 
petent person to perform it. ^ 

lllii»lraUon$ 

■ 


(2>) A promises to paint r 
personally. 


pictnre for D A must perform this promis.* 


(b) A promises to paint a picture for B. A must per- 
form this promise personally. 

41. When a promisee accepts performance of the promise EHect of ac- 
from a third person, he cannot afterwards enforce it ai*ain«t c®pt‘ni>P«r* 
the promisor.* J”™-" 

Notes. — 1. Section 40 lays down a rule of gTeat^tiott4o 
practical importance to officers. It will be noticed 
that it applies both during the life and also after theW^ofe®- 
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tractor and 
after his 
death. 


Bulsof see>* 
tioB 41. 


Devolatioa of 
joint Uabili* 
ties. 


&ay one of 
joint pro- 
misors map 
be compelled 
to perform. 

Scope of ecc* 

tton42es« 

pblned. 


death of the promisor, and shows that the notion enter- 
tained by many officers that the contractor’s death 
necessarily puts an end to the contract is a mistaken 
one. Unless “ the nature of the case,” or the express 
language of the contract, shows that the intention was 
that the promisor himself should do the work, he is, 
and after his death his representatives are, clearly 
entitled to employ a com-petent person to perform it.* 
Thus, as already explained, the painting of a picture 
is peculiar to ^e individual, and a contract of this 
sort dies with him, although other painters could paint 
it even better than he. On the other hand, many works 
could be undertaken and performed exactly as well 
by other competent persons as by the contractor him- 
self. In such cases the promisor or his representa- 
tives could claim, under the Contract Act, to make over 
performance to any such person, unless precluded, as 
above explained, by “the nature of the case,” or by 
express stipulation to the contrary. This contingency 
should always be expressly provided for in the con- 
tract itself, which is the only sure method of avoiding 
doubt and disputes. 

2. Section 41 rests on the principle of ‘ estoppel,* 
which is essentially a rule of common sense. 

42. Wlicn two or more persons have made a joint pro- 
mise, then, unless a contrary intention appears by the contract, 
all such persons during their joint lives, and, after the death 
of any of them, his representative jointly with the survivor or 
survivors, and, -after the death of the last survivor, the repre- 
sentatives of all jointly, must fulfil the promise. 

43. "When two or more persons make a joint promise, the 
promisee may, in the absence of express agreement to the con- 
trary, compel any one or more of such joint promisors to per- 
form the whole of the promise. 

Notes. — 1. The rule enacted in section 42 is not 
intended to override the provisions of sections 37 and 
40. “ The nature of the case,” as section 40 justly 
provides, may prove a contrary intention, no less than 
express words in the contract prove one. Section 42 
merely alludes to the matter of joint liabilities, and 
not to the question whether any liability at all survives 
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n promisor’s dcatli. These three sections might have 
l>cen more harmoniously worded. 

2. Section 43 is a most necessary guide to execu- Usefulness of 
live olheers, altiiough it is rarely expedient to give 
contract to a plurality of persons. The converse ques- 
tion of the devolution of joint rights (t.e., the question 

who can claim performance of a promise made to two 
or more persons jointly) is dealt with by section 45, 
which is not quoted in this chapter of the Slanual. 

3. In a very recent case, on the death of one of instance of 
the co-contractors, the oflicer concerned refused to oi 
allow the surviving contractor to go on with the work work. 

of construction until the representatives of his deceas- 
ed partner were ascertained through Court and 
agreed to go on with tlic work, though the surviving 
partner was willing to carry out the contract and wns 
willing that all monies due should be retained by Gov- 
ernment. The result was that, owing to the rains, 
the work was irretrievably injured and heavy damages 
were claimed by the contractor. Though, ordinarfly, 
the death of a partner dissolves a partnership the part- 
nership would still subsist for the purpose of finishing 
and winding up partnership, or contract work, and 
under section 251, the surviving partner would be 
com'petent to carry on the contract by himself. 

4. A surviving partner is not bound to associate Rights of 
with himself for that purpose the representatives of thedeath of 
his deceased partner. The representative might he a co-contrac 
incompetent or a minor. It is true that, under section 

42, Government could insist on the representatives of 
a deceased co-promisee fulfilling the contract, and such 
a power is useful where the surviving partner refuses 
to carry out, or is incapable of carrying out, the con- 
tract, or where it is sought to recover damages, but 
where the surviving partner is willing and competent 
to carry out the contract and does so, no question can 
arise of demanding performance from the representa- 
tives Section 43 provides that performance can he 
compelled from any one or more of joint promisors and 
section 251 gives a partner very wide powers. 
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Casodiffereat 5. The caSG of a joiiit Hindu family firm is differ- 
riActorb* from the case of ordinary partners. The former 
member of a is govemed, with regard to the rights of the members 
of such family, more by Hindu Law than by the Con- 
tract Act. The head, or managing member, of the 
family can, for most business purposes, be regarded as 
representing the family. Contracts by such family 
firms are usually taken in the. name of- the head, or 
managing member, for the benefit of the whole family, 
and it is really the family, as a whole or unit, which 
takes the contract, incurs the liabilities and obligations 
and also acquires the tights under the contract. It is 
important to bear this in mind, because, on the death 
of the managing member, no question of his repre- 
sentatives will arise. It will be a case of survivorship 
of existing partners. 

Time and place for performance. 

TIm«forpcj. 46. Where, by the contract, a promisor is to perform hia 
formaoccof promise without application by the promisee, and no time for 
lrbere*no«p- Performance is specified, the engagement must bo performed 
plication u to withio a reasonable time. 

. Explanation . — The question ‘what is a reasonable time ^ 

specified. iu eoch particular case, a question of fact. 

Notes. — 1. This is a most valuable section, since 
the time for performance is often not specified. In a 
recent private case, the seller of a house found it neces- 
sary to rely on the law here enacted, which the buyer 
unscrupulously tried to evade.* 

Correct rule 2. As regards ‘ wliat is a reasonable time,’ the 
dMidlng “hut sound principle to follow in practice is to calculate it 
ua- reason, with duc regard to all the circumstances, and then to 
able time ^ Uttle moro, SO ns to be well on the safe side. 

Moderate and judicious liberality is the wise rule to 
observe in every phase of every class of contract so 
long as the matter has not passed into actual litigation. 
When that stage is reached, the time for leniency and 
concession is gone. Then they would merely be regard- 
ed as a sign of weakness. 

jiods of 3, “ Where there is no knowledge common to both 

mkoning the parties of an existing impediment to the performance. 
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the time must be reckoned with regard to ordinary cir- 
cumstances." 

00. The jH'rforniance of any promise inny he made in any Pirformanee 
manner or at any time which the promisee prescribes or sane- j," 
tions. Sfribedor 

Notes. — 1. This rule is illustrated by section 41 ,*«nctionedby 
where performance is accepted from a third 'person. For esnmplc, 
Tlic section is useful as explaining to officers tlieir ^ 
powers under contracts given by them. iVnothcr com- 
mon example is where the creditor asks his debtor to 
pay the debt to a third person. Such payment settles 
the debt. 

2. It is noteworthy that the promisee is not enti- Limited 
tied to “ prescribe ” payment to a third person (in other ° . 

words, to assign his claim), except by strictly comply- noted, 
ing with sections 131 and 132 of the Transfer of Pro- 
perty Act, where that Act is in force. The matter of 
assignments is dealt with elsewhere. 

Go, AVlitJU a party to a contract promises to do a certain Effect of - 
thing at or before a specified time, or certain things at or ^ 

before specified times, and fails to do any such thing at orl^ed^aa 
before the specified time, the contract, or so much of it as has contract m 
not been perfonned, becomes voidable at the option of the time 
prombee, if the intention of the parlies was that time should 
be of the essence of the contract. 

If it was not the intention of the parties that time should Effect of tuch 
be of the essence of the contract, the contract does not become failure wbon 
voidable by the failure to do such thing at or before the speci- 
fied time; but the promisee is entitled to compensation from 
the promisor for any loss occasioned to him by such failure. 

If, in case of a contract voidable on account of tbo pro- Effect of 
misor’s failure to perform his promise at the time agreed, the acceptance of 
promisee accepts performance of such promiso at any time an^^atTme 
other than that agreed, the promisee cannot claim compensa- other than 
tion for any loss occasioned by the non-performance of the that agreed 
promise at the time agreed unless, at the time of such accept- “P®" 
ance, he gives notice to the promisor of his intention to do so. 

Notes. — 1. This is an exceedingly useful section, Hon tune can 
of great practical value. The parties can always make •> 

time ‘ essential ’ by merely declaring it to be so when m^aTagwe. 
they are entering into a contract, or their intention 
may be sufficiently clear from ‘ the nature of the case.’ 

The point should invariably be considered in giving 
a contract, and it is much better not to trust to infer- 
ences from the nature of the contract, but to express 
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&Uo other 
things 
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tupercededi 
rescinded or 
titered need 
not be per. 
tormed. 


Promisee • , 
may dispense 
vitn or remit 
perfotroaace 
ol promise. 


promises to pay a person a large sum of money, he is 
liable in damages for failure to do so, notwithstanding 
that performance in his case was ‘ impossible.’ 

57. Where persons reciprocally promise, firstly, to do cer- 
tain things which are legal, and secondly, tinder specified 
circumstances, to do certain other things which are illegal, the 
first set of promises is a contract, but the second is a void 
agreement. 

Note. — ^Where the two sets of promises are dis- 
tinct and the void part can be separated from the 
remainder the' contract is not invalid. -If, however, 
the two sets are one integral whole, or the parties 
themselves treat 'them as such, the whole contract is 
void. 


Contracts which need not be ‘performed, 

G2. If the parties to a contract a^ree to substitute a new 
contract for it, or to rescind or alter it, the original contract 
need not bo performed. 


Utuilratwns. 

(>i) A money to D under a contract It is agreed between A, Is 
and C that H shall thenceforth accept C as bis debtor instead of A. The old 
debt of ^ to R is at an end, and a new debt from C to R has been contracted. 

{b)A owes D 10,000 rupees. A eaters into nn arrangement with D, and 
gives Is a mortgace of his (.4*«) estate for 5,000 rupees in place of the debt of 
10,000 rupees. This is a new contract and eatinguishes the old. 

(c) A owes n 1,000 rupees under a contract. D owes C 1,000 rupees. 
IS orders A to credit C with 1,000 rupees iu his books, but C does not assent 
to the arrancement. D still owes C 1,000 rupees, and no new contract has 
beeu entered into 

*■03. Every promisee mny dispense with or remit, wholly or 
.in part', the performance of the promise made to him, or may 
ettend the time for nnch performance, or may accept instead 
of it'auy satisfaction which he thinks fit. 


JUuslrations. 

(nl A promirrs to paint a picture for fS IS afterwards forbids him to do 
so. A is no longer bound to perform the promim. 

(b) A owes It 5,000 rupees. A pays to D, and D accepts, in eatisfaction 
of the whole debt, 2,000 rupees paid at the time and place at which the 
6,000 rupees were payable. The Whole debt is discharged. 

(c) .4 owes 11 5.000 rupees C pays to D 1,000 rupees, and D accepts 
tViem in satisfaction ol his claim ua A, This payment is a discharge of the 
whole clsim. 
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(^) A oirri U, ond«r a contract, a tnm of tnoner, the amount of nhich 
h*» not be<n aKrrtained. .1, without arcertaimpg the amount, gue* to U, 
anrt // in Mtitfartion therrof acxri'ti*, the turn ol 2,000 nilTes. This is n 
diKharge of the whole debt, whateier mar l>e tta amount. 

(<} A owes II 2,000 nipere, and it aUo indebted to other rrediturs .1 
tntbrt an arrarsremer.t with hja cre«Jitof», including It, to p-ty them a com- 
petition of ei;ht arnai in the mi'ce upon their rcspcctire demands. Pajment 
to It of 1,000 rupee* i* a discharge of tt't demand 

Notes. — 1. With section 02 must bo road Chapter 
VIII of the Transfer of Properly Act, Avhcrc tliat Act 
is in force — sec Chapter VII of this Manual. 

2. It will be noted that only tlic actual parties tovrhoaiono 
the contract have tlic power of modifi'ing it. This 

clearly reasonable. Government, under tlic title of the 
Secretary of Slate for India in Council and not any 
particular ofiiccr, should lie a party to all contracts; 
and where this is done it is obvious that any ofTicer 
of Government didy authorised and having the neces- 
sary power can rescind, modify, etc., a contract irres- 
pective of the ofTiccr who originally made or executed 
the contract on behalf of Government.* 

3. Tlic agreement to modify the contract must bo .Uodifioation 

entered into prior to any breach thereof. ircaeS.””'*'’ 

4. The compiler has been asked to amplify notes Furthorra. 

2 and 3. and it has been remarked that section G2 and nousVa^d a 
its illustrations arc not particularly happy as regards aboTe7 

the majority of Public Works Department contracts, 
for they would make it appear that the very slightest 
modification cancels the original contract. This obser- 
vation is correct After the very smallest modifica- 
tion whatever has been agreed to, the contract, as 
originally entered into, has legally ceased to exist, and 
can never be fallen back on. But this does not mean 
that nothing survives except the modification. Of 
cour.se so much of the original contract as is loft by 
the parties unaltered can be enforced, but only with 
the new condition engrafted upon it. As suggested 
by the officer here quoted, a subsidiary agreement 
embodving the modifications is all that is required, 
and a simple specimen will be found as No 15 in 
Chapter IX. Note 3 is based on a decision of the 
High Court of Calcutta reported at page 319 of 
Volume XV, Indian Law Beports, Calcutta series, 

• See Chapter IX, Form No 14, also No 16 
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where it is clearly laid down that the provisions of 
section G2 “do not apply to a case where there has 
been a breach of the original contract before the subse- 
quent agreement is come to.” After a breach of the 
original contract has been committed, the parties must, 
according to the above quoted ruling, start afresh and 
make a new agreement complete in itself, if any. 

Section 63 of course implies that after a pro- 
misee has remitted performance, he is precluded from 
subsequently insisting on performance. 

CoMojjuencea G4. "When a person at wlio%e option a contract is Toidable 
ofToidableT rescinds it, the otlier party thereto need not perform any pro- 
oontract niise therein contained in which he is promisor. The party 
rescinding a voidable contract shall, if he have received any 
benefit thereunder from another party to such contract, restore 
such benefit, so far as may be, to the person from whom it was 
received. 

luffiiMof Note. — 1. It is material to officers to clearly under- 

cootrartM on Stand that when they rightfully rescind *a contract on 
Untwot'^*’* account of the contractor’s breaking the conditions of 
con rao . means entitled to turn him out like 

a dismissed servant without his wages. The contrac- 
tor is entitled to be paid for all work done by him 
under the contract. On the other hand, such a con- 
tractor would be liable in damages for his breach of 
contract. (Sec section 75 infra, page 106.) This 
seems a suitable place at which to answer the question 
* when, owing to breach of contract, the cost of com- 
pleting a work is greater than the value at contract 
rates, can the excess expenditure be deducted from 
sums due to the contractor, or must all such sums be 
paid, and then a civil suit be instituted against him 
to recover damages?’ Tlie question is one under the 
law of ‘ set ofT,' elsewhere alluded to (page 263), and 
may l>e answered thus, that so long as the contractor’s 
other transactions alluded to are fetween himself and 
the Government in the same character (not diverse 
capacities, e.g., that of principal in one transaction j 
and agent in another), it is legal to refuse payment on 
account of one tr.'insaction, so as to square the account 
of another; and if the contractor sues as to the one 
debt, his cross-liability in the other matter can be 
pleaded as a set off. But the point is one which would 
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be well provided for among other " standard condi- 
tions” described further on. It has furtlicr to be , 
remembered that the “ set off ” allowed by order 8, rule 
C of the Code of Civil Procedure, relates to an nscer- 
tained sum. The amount must be ascertained and not, 
for example, a claim by way of damages, the amount 
of which the Court must determine. On the other 
hand, where the cross-claim arises out of the same 
transaction it can still be legally withheld and can be 
pleaded as a “ set off ” in a suit even though the amount 
IS not ascertained. Such a “set off” is called “an 
equitable set off ” and is not dealt with in the Code of 
Civil Procedure at all, order 8, rule 6 of that Code not 
being exhaustive. 

It would simplify matters and prove of great 
value if all contracts contained a clause specially 
giving Government the power to retain and set off all 
claims against a contractor whether arising out of the 
particular contract or out of any other transactions 
or contracts whatever. 

2. The particular case of master and servant is an casoofier- 
exception to the above rule, according to a general Jepuon.”' 
usage such as is saved by the first section of the Act. 


G6. The rescission of a voidable contract may be com- Mode'of com- 
tnnnicated or revoked in the same manner, and subject to the taunusiimg 
same rules, as apply to the communication or revocation of a 

, A w rcfClS^lOa 01 

proposal. voidable con. 

Section 60 seems to follow section 64 more suit- 
ably than section 65, which is on a distinct subject. 


05. "When an agreement is discovereil to bo void, or when Obligation of 
a contract becomes void, any person who has received any ^^^Jee^ved 
advantage under such agreement or coutract i8 bound to restore advantage 
it, or to make compensation for it, to the person from whom he under void 
received it. agreement, or 

contract that 

This section relates to cases in which the contract 
is void by reason of mistake, or impossibility, or in 
consequence of the want, or failure, of consideration 
If^ it related to a case in which a contract becomes 
void owing to a rescission there would seem to be no 
necessity for the second part of section 64. 
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OF CERTAIK HELATIOXS BESEltDLIXG THOSE CREATED BT 
CONTRACT. 

72. A person to trLom money lias been paid, or anything Chap, ^ 
ileliveied, by mistake or under coercion, must repay or return 
it. 


Jlluitration. 

A and B jointly owe 100 rupees to C. .1 alone pays the amount to C, and 
ti, not knowing this fact, pays 100 rupees over again to C C is bound to 
repay the amount to B 

Notes. — 1, Officers must not imagine that this 
section will help them if they make erroneous pay- 
ments under a mistake of law. It cannot he supposed 
that the Legislature intended to upset so universally 
established a rule of law by words such as these. The 
one illustration given as to mistake relates exclusively 
to a mistake of fact. 

2. It has been asked whether the fact of a con- 
tractor’s over-paying his sub-contractor on the strength 
of an accidental over-payment to himself by Govern- 
ment (due.to a mistake of fact) precludes the Govern- 
menf from subsequently claiming a right to correct the 
mistake. ' The reply is in the negative. The essence 
of “ estoppel ” is intention, actual or legal, and on the 
facts assumed there was no intention on the Govern- 
ment’s part to induce the contractor to act to his pre- 
judice. He ought to have checked the amount received 
from Government before ’acting on it as correct. But 
in all bills the usual mercantile practice should be 
followed, by entry thereon of the note “ E. and 
O. E.,” — " errors and omissions excepted.” The con- 
tractor, in his turn, has a legal right under this section 
to recover the over-payment accidentally made by him- 
self. In like manner it may be explained (in reply to 
another question) that accidental over-payment in one 
“ running bill ” by no means entitles the contractor to 
the same excessive rate in the final hill On the con- 
trary, the previous error can and should be corrected 
in the final adjustment of accounts. 
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OF THE COXSEOTTENCES OF BSE-iCn OF COXTEACT. 

UP n.. 73. ^Vlicn a contract Jias been broken, tbe party wbo 

suffers by such breach is entitled to receive from the party who 
has broken the contract compensation for any loss or damage 
caused to liim thereby, which naturally arose in the usual 
course of things from such breach, or which the parties knew, 
when they made the contract, to be likely to result from tho 
breach of it. 

Such compensation is not to be given for any remote and 
indirect loss or dam.ige sustained by reason of the breach. 

AVhen an ohligation resembling those created by contract 
has been incurred and has not been discharged, any person 
injured by tho failure to discharge it is entitled to receive the 
lame compensation from the imrty in default ns if such person 
had contracted to discharge it and had broken his contract. 

Explanation — In ectiinating the loss or damage arising 
from ft breach of coutr.act, the moans which existed of remedy- 
lug tho inconvenience causeil bv the non*perform3Uce of the 
contract must bo taken into account. 

JlluUraltons. 

(a) A contracts to and dclner 50 maunds of saltpetre to at a 
certain price to be paid on detuery .t breaks his promise D is entitled to 
receive from A, by nay of com!>en8ation, the sum, if any, by which the 
contract price falls short of the price for ubich D might have obtained 50 
tnaunds of saltpetre of like quality at the time when tbe saltpetre ought to 
hare been delivered 

(5) A hires ship to go to Bombay, and tbero take on board on the 
first or January a ca-'~ — .i« — • it to Calcutta, 

tbe freight to be paic Bombay, but A 

has opportumtics of upon terms 

ae advantageous as ship A araila 

hunself of those opportunities, but is put to trouble and expense in doing bo 
A 18 entitled to receive compensation from D in respect of such trouble and 
expense 

(c) A contracts to buy of ^ at a slated price SO maunds of nee, no time 
being fixed for delivery A afterwards informs Zf that he will not accept 
the rice if tendered to him B is entitled to receive from A, by way of 
compensation, the amount, if any, by which the contract price exceeds that 
which B can obtain for the nee at the feme when A informs ff that he wilf 
not accept it 

(d) A contracts to buy B'i ship for 60,000 rupees, but breaks his promise 
A most pay to B, by way of compensation, the excess, if any, of the contract 

S rice o\ei the prue which // can obtain foe the ship at the time of the 
reach of promise 

(c) .1, the owner of a boat, contracts with D to take a cargo of jute to 
'' ' ■ “ ' ’jy ■pjjg boat^ owing 

pointed, wheieby tie 
I time when it would 
contract After that 
e falls The measure 
’ ee between the i>iice 

at the time when it 
1 market prico at tlia 


Compenaa. 
tion for loss 
or damage 
caused by 
breach of 
contract. 


Compensa. 
tion for 
failure to 
discharge 
obligation 
resembling 
those creat 
by contrad 
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(/) A contracts to repair B'* house m a certain manner, and receiies 
payment in advance A repairs the house, but not according to contract. li 
IS entitled to recover from .! the cost of making the repairs conform to the 
contract 

(ff) A contracts to let his ship to £ for a year, from the first of January, 
for a certain price Freights rise, and, on the first of January, the Hiire 
obtainable for the ship la higher than the contract price ^ breaks lus 
promise He must pay to If, by way of compensation, a sum etjual to the 
difference between tlie contract price and the price for which If could hire 
a similar ship for a year on and from the first of January. 

(A) .1 contracts to supply B with a certain quantity of iron at a fixed 
price, baing a higher price than that for which -I could procure and deliver 
the iron li wronefully refu*es to rcceise the uon B must pay to .1, bj way 
of compensation, the difference between the contract pnee of t(ie iron and the 
sum fur which A could have obtauied and delivered it. 

(i) A delivers to B, a common carrier, a machine to be conveyed without 
delay to A't mill, informing B that his null is stopped 'for want of the 
machine If unreasonably delays tha delivery of the machine, and .-1 in 
consequence loses a profitable contract with the Government' .1 is entitled to 
receive from B, by way of compensation, the average amount of profit whicbi 
would have been made by the working of the mill during the time that 
delivery of it waa delated, but not ths loss sustained through the loss of tha 
Government contract 

(j) .1, having contracted with B to supply D with 1,000 tons of iron at 
100 rujwes^a^ton, fb be delivered^l a stated time, contracts w.th^C for the 


(1) 4 I contracts with D to make and deliver to B, by a fixed day, for a 
specified price, a cert.vm piece of m.xhinery. .-I does not deliver the piece of 
machinery at the time specified, and in consequence of this D 11 obliged to 
procure another at higher price than that which he was to have paid to cl, 
and is prevented from performing a contract which B had mads with a 
ihird person at the time of his contract with A (but vvhich had not been 
then communicated to .I), and is compelled to make compensation for breach 
of that contract .-1 must p.vy to ll. by way of compensation, the difference 
between the contract price of the pece of machinery and the sum paid by* 
ll for another, but not the sum paid by B to the third perron by way of com- 
pensation. 


(f) A, a builder, contracts to erect and fin'sh a house by the first oV 
Jsnu • ,* • i* • • ^ whom 

// ha* • ind C. 

/I bi • • down 

to h: ' • or the 

breach of hiv contract .1 mu*t make romjvepMtKin to ft for the tost of 
rebuilding the hau*e, far the rent lost, and for the compen<ation made to C: 

(»'i) id sells certain merchandise to B, warranting it to be of n particular 
quality, and /7, in reliance upon th.s warranty, sells it to C with a similar 
warranty The goods prove to be not ncconling to the warranty, and B 
become* Table to pay C a sum of money by way of compensation B is 
entitled to be reimbursed this sum by ,1 

(n) .1 contracts to p.vv a rnm of money to on a day specifird .-1 does 
not pay the money on that day. B, in conveqnence of not receiving the 
money on that day, is unahle to pay hi* debt* and is totally ru'ned .1 n 
not'lisble to make good to B anything except the principal sum he contracted' 
•- together with interest up to tho day of payment 

.t contracts to delirer £0 iraund* of naltpetre to B on the first of 


to rv.vv. toe 

V) •» , 


first oii January. .1 breaks hit promise In estimating the compcnsatioa 
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parable by A to li, the market pme of the first of January, and not the 
profit which would ha\e arisen to li from the sale to C, u to be taken into 
account 

(;i) .1 contraite to sell and deSuer 500 bales of cotton to U on a fixed 
day .1 kno\'s nothing of i/ < mode of conducting Ills bus'ness A breaks 
his promiM and H, having no cotton, is obliged to close his mill. A is not 
rc;]-u'i<i)ile to H fill the loss caused to U by the closing of the null 

!<;) .1 (untracts to sell and deliier to tl on the fust of January certain 
cloth \ihih U intends to manufacture into caps of a jiarticuiar kind, for 
whuh there is no demand, except at that season Ihe cloth is not delivered 
till after the appointed time, and too late to be used that year in making 
caps. I! IS entitled to rccciie from A, by way of compensation, the difference 
between the cunlia't pri'C of Ihe cloth and its rnarket piico nt the time of 
delicery . but nut the profits wlurb he expected to obtain by making caps, nor 
the expenses wh.ih he has been put to in making preparation for the manu- 
facture I ( 

(r) 1, a shipowner, contracts with D (o convey him from Calcutta to 
SAdney in .I's ship, sail.rg on the fast of January, and U pays to A, by way 
ot depos 1. one half of his p.aisage money. The ship does not sail on Ilia 
first of January, and /i, after being m consequence detained in Calcutta for 
some tme. and thereby pul to some expense, proceeds to Sydney in anothci 
xC'ScI and, m ion<cqusme. arriving too late in Sydney, loses a sum of money 
A u liable to repay to Ills deposit, with interest, and thr expense to which 
he IS put by bis detention in Calcutta, and the excess, if any, of the passage- 
money paid for the sccon<t ship over that agreed upon for the fust, but not 
the sum of money whuh H lost by arriving in Sydney too late 

Notes. — 1. Section 73 is one of the most impor- spechi vaiuB 
tant sections in the whole Act, and, unfortunately, one ’3 

of the most difficult of all to thoroughly master. !For*'‘““ " ‘ 

this reason, the whole of the illustrations have been 
printed; and it is hoped that officers will not grudge 
the trouble of studying them. The blunders on this 
subject which have frequently been committed within 
the personal experience of the compiler of this Manual 
are painful to contemplate. Take illustration (c). for 
instance. A man refused to accept ten tons of ‘ small 
■coal ’ which he had bought from a certain railway. 

Instead of selling the coal at once and claiming the 
•difTerence between the contract price (Rs. 50) and the 
price realised by the sale — say, a difference of Rs. 15 
■or Rs. 20 at most — the railway left the coal. in the 
wagons for a long period, and then wished a suit to be 
Hied for some Rs. 375 demurrage! Had the officer 
in question been acquainted with section 73 of this 
Act, lie never would have made so preposterous a 
request. 

2. Illustrations (a), (5), and (c) and others aptly • Natural' 
explain what iS meant by such loss or damaue 
naturally arises in the usual course of things from Ihe ag©. 
breach.’ Illustrations (t), (j), and (i) are good examples 
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not the rescission but the breach by the other party 
tvhicli entitles you to obtain compensation. In such 
a case treat the* contract as existing, though broken by 
the other party, and avail yourself of the remedies 
open to you and sue for compensation if necessary. 

Sec the remarks under section 75. 

"4. When a contract has l>o<*n broken, if a sum is named 
in the contract ns the uinouiit to l>e pan! in case of such brcacli, iKcnehot 
the party eomplaimnj* of the breach \s entitled, ^yhothc^ orcouu»ct5n 
not actual damage or lo'>s is proved, to have been ranged 
then-hy, to receive from the parly who bas broken the con- pavablo'm 
tract rca'^oiiahle compensation not exceeding the amount soc-isoof 
named. _ breach. 

I.xcr.PTiov. — Wlien any person enters into any bail-bond, - 
recogni<jiice or other instrument of the same nature, or, under 
the iiroM'sion'i of any law, or under the orders of the Govern- 
nient of India or of any Local Government, gives any bond for 
the p<Tformiince of anv public duty or act m which the puhlic 
are interested, he shall lie hahle, upon breach of the condition 
of any such instrument, to pay tlio whole sum mentioned 
therein. 

KTj)hinnfton.’~-\ person who enters into a contract with 
Government does not necessarily thereby undertake any public 
duty, or jiromiso to do an act in which the public arc interested. 

Notes — 1. This section rests on the just aversion True bads©! 
of the Courts to enforce ‘ penal’ damages. The I'ftsh- 
ness of individuals leads them to agree to very un- 
reasonable penalties, because they over-confidcntly hope 
and expect that all will go smoothly and the penalty 
will never be incurred. The practical moral for offi- 
cers is that, unless tlie contract comes within the prncticai 
exception to the section, it is much better not to specify 
the amount to be paid in case of a breach. * Reason- 
able compensation ’ will be claimable in any case, and 
there is no advantage in limiting its maximum 
amount; on the contrary, it may prove very incon- 
venient to have done so. A good many enquiries have 
been made as tp what arc “reasonable” damages — 
whether the mere fact of deductions being made from 
monthly bills constitutes these sums “ reasonable ” 
damages — and so on. The compiler regrets that the 
space at his command precludes him from discussing 
this complicated subject in the Manual. Should the 
’detailed commentary on, and explanation of, the pres- 
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cribed forms, which many officers have suggested, bo 
hereafter undertaken, the question of damages ought 
tlien to be most'carciully explained. Meanwhile, the' 
compiler would earnestly advise officers to study the 
illustrations to section 73, which have been quoted in 
full expressly on account of the great importance of 
Exaropieof tbis subjcct. An example has been asked for of com- 
pensation which is aw.irdable under this section with- 
uDdor leciion out proof of actual damage or loss. So-called “ fines ” 

' ■ for late delivery are an instance. Late deliveries 

amount to petty breaches of the contract but undoubt- 
edly cause inconvenience and loss of time to those con- 
cerned witli taking delivery. It is undesirable, and 
still more inconvenient, to go to Court for redress in 
the way of damages and compensation. Tor suc/i 
breaches it is advisable to specify the amount to be 
paid as compensation merely for the inconvenience 
and loss of time occasioned. Any such clause should 
however make it clear that auch compensation is only 
on account of the inconvenience and loss of 
time occasioned and is apart, and without prejudice, 
to any right to compensation for loss occasioned or to 
any other remedy or cause of action arising out of the 
breach. It is pr«ictically impossible for Government 
to allocate actual loss to a commissariat contractor’s 
failure to^ deliver supplies by a specified day and 
hour : yet it is only just that some compensation sliould 
be claimable from him. 

Score of tbo 2. The Exception has given rise to some differcnco 

duc^edf of legal opinion. Can private persons by their mere 
declaration tliat a certain matter is an act ' in which 
llic public arc interested ' bring within the Exception 
an act of no real interest to tlic public? Until the 
Courts rule to the contrarj", there is no harm in insert- 
ing a clause of the kind. , Some Commissariat Depart- 
ment forms contain one. The clTcct o.f this clause, if 
valid, is that upon a breach of the condition of the 
l)nnd the person in fault is liable to pay tlic whole 
sum mentioned in'it, whether it exceeds ‘reasonable 
compensation ’ or not. The same rule of course applies 
to bonds for the performance of duties or nets in which 
tlic .public really arc interested, even without the in- 
lOt 



[CHAT. Jll. 


-COXTraCTACT COX'tQTTCXCtS or SntACJI ] 


Ecrtion therein of any declaratory clause on the subject. 

One officer remarks that he would have supposed that 
any contract mtli Government for uork or supplies 
would cKiriif wiiliin the Exception, liui the Explana- 
tion to the section sliould have prevented such a mis- 
conception. As usual, the best solution of doubts and Best solution 
difficulties on the point is to provide expressly in 
agreement that the public “shall be decnied to be 
interested " in the contract. If a contract be given ' 
exprcssli/ in consideration of the contractor’s agreeing 
to that \iew of it, it seems just, under the law of 
estoppel, lliat he ought not to be allowed to afterwards 
dispute the fact so agreed to. Such public interest is, 
after all. a question of proof, and there can be no bet- 
ter proof between the parlies than an express and 
formal declaration liy the contractor himself, by means 
of whicli alone ho lias induced the Government to give 
him the contract. (*) Another officer ncmarks that nemarksas 
the Manual ought to explain how to enforce a penalty. ,*°ent of^*’ 
He observes that “ wlicn a bond is draNvn up, even on r«nBitica. 
legal advice, it is found impossible in practice to 
reco\er the amount.” Tlic compiler understands this 
to mean “ impossible to induce the Courts to decree the 
amount.” The Courts arc bound to decide according 
to law, and the compiler is perfectly confident that at 
least one tribunal — the Judicial Committee of the 
Privy Council — may be relied on witli certainty to 
decide both correctly on the facts and justly on tlie 
law’ If the Government stops short of that Court, 
when the amount at stake or the legal features of the 
case entitled it to appeal, and sits down under unjust 
and erroneous decisions against it in the local Courts, 
it is not logical to say that sound and legal contracts 
“cannot be enforced in practice.” However, if the Beai'emedy 
earnest advice of the compiler be accepted, and steps of court en.”* 

(*) The rcvifer le, howe>er. of opinion that the exception does not relate tirely. 


r'juitable to do ro. 
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be tal\en by Oovernmont to make an enforceable arbi- 
tration clawse an integral part of every agreement and 
to absolutely insist on effect being given to that clause, 
any difficulty heretofore experienced in the Civil- 
Courts will disappear. 

70. A person who rightfully rescinds a contract is entitleff 
to compensation for any damage which he has sustained 
through the non fulfilment of the contract, 

Wuilraiion. 

A, a ein , • • — . f _ ‘'eatre, to *ing at his 

theatre for • two months, and /> 

engages lo p • On the sixth night 

.1 Wilfully a ■ consetjucnce, rescinds- 

the contract Zf is entitled to claim compensation for the damage vluch he 
has sustained through (he non-fulfilment of the contract 

Note. — This section is not free from difficulty.- 
Where the time for performance has elapsed and the- 
loss has accrued prior to the rescission no difficulty 
arises. In eases, for example, of delivery of goods in 
certain quantities monthly for a period of twelve 
months, default may occur in the second montlv 
entitling the piomisce to rescind the contract. If the 
party entitled to rescind — rescinds at once is he entitled 
to compensation for loss only for the default of the 
second month, or is he entitled to recov’cr compensation 
for lo«is on the dcfivorics due from the second to the 
twolftl) month inclu>ivo, i c . for all loss on the contract. 
On tins >cry important point the commentators on the- 
Act are strangely silent. Tlie compiler of this 
Manual, too, ignored it and seems to have assumed 
that compensation could be claimed for all loss. The 
wording of the section is wide enough to support cither 
const ruction. It docs not indicate when the rescission 
referred to occurred. The illustration seems to- 
indicate that loss occasioned subsequent to the rescis- 
sion m.ny bo claimed. This view is opposed to the 
English law, and Justices Chattorji and Anderson in 
the Commissariat case reported in the Punjab Record 
as No. 7i? of inOI cxprc.ssly doubted wlictlier it was 
ever intended by tliis section to depart from tlie Eng- 
li‘‘h law on the siilijccl. The subject is of sullicicnt 
importance to quote the worcis of the Court which are 
ns follows: — “Defendant's counsel also contended 
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that under section 75 of the Contract Act when a pro- 
misee avails of his right to rescind a contract 

on account of failure of the promisor to perform any 
part ot the c-ontract, he thereby dispenses with future 
performance and cannot claim damages for non-per- 
ff)rmance of the rest of the contract. We think there 
is great force in this argument and the language of 
section 75 also docs not appear to afford grounds for 
claiming- prospective damages on the assumption of 
breach when tlierc is no broach.” The Court held it 
was unnecessary to pursue Iho discussion further owing 
to the appeal being accepted and disposed of on other 
ground^. 

What the Court meant by tlic words “ when there 
is no l>rcacli ’’ tlial there had I>ccn no l)rcacli by the 
contractor witli respect to the subsequent instalments. 
If the contractor actually refuses to perform the 
contract tlic position is different from a mere failure 
to make delivery of an instalment and, in such a ease, 
the whole contract can he rescinded and compensation 
can bo rightly claimed for the loss occasioned. The 
refusal to perform may be announced before the time 
for performance has come, or after performance has 
begun. Sec the notes under section 3D where this 
matter is fully dealt with. 

Section 75 cannot be properly understood without' 
a reference to sections 39, 53 and 55. These latter 
sections indicate the circumstances under which a 
party to a contract may rightly rescind the contract 
and then follows section 75 which provides for the 
consequences of a rightful rescission. The illustra- 
tion to section 75 is not a particularly happy one. .It 
is the same illustration as that to section 39 and, 
apparently, the circumstances were such that, owing 
to the default, the contract could not be performed in 
its entirety. 

It should also be borne in mind, with reference to 
section 39, that it is not every breach, or refusal, which 
entitles the other party to rescind the contract. It 
has to be such a breach, or refusal, as goes to the root, 
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or essence, of the contract and in such a manner as 
substantially to deprive the other party of the con- 
sideration for whicli he bargained. And, although it 
might be argued tliat whenever a party fails to cany 
•out his part in some particular, however small, he has 
•disabled himself from performing his promise in its 
entirety, it has been held that the breacli, or refusal, 
contemplated is one affecting a vital or important part 
of the contract as above stated. Sec the Notes under 
section 39. 

I'ailure to perform a promise to do work (for 
•example, construction of a house, or a bridge, or earth 
work for a railway or canal), would in most'cascs come 
under sections' 75 and 55. Time having been made 
the essence of the contract, it would bo immaterial 
whether the rescission occurred after the lapse of the 
specified time or at some time previously when it. 
heenme obvious that the work could not be* completed 
in the specified time. The contractor might, in the 
latter ense, contest the point, and assert that he could 
have completed the work in time and it is necessary 
that there should I)c no doubt that the contractor could 
not complete the work in the specified time. See the 
notes under section 55. 

As regards Government and its defaulting con- 
tractors, this section is virtually a dcad-lettcr. During 
seventeen years’ experience as a legal adviser of Gov- 
■ernrnent, tiic compiler of this Manual has never known 
a single case where, upon the rightful rescission of a 
■contract by Government, tlic officer rescinding it has 
Tccoinmcndcd a suit to recover compensation from the 
defaulting contractor, although scores of eases could be 
cited in whicli substantial damages were indisputably 
due to Government. Tlicrc arc two ways of putting a 
stop to the endless series of unfounded claims* at pre- 
sent instituted against Government : first, to make con- 
tractors understand that the maker of a false claim 
may l>c punished, after his suit has been dlsniissed. by 
a counter-claim to compensation for non-fulfilment of 
Ills contract; secondly, to habitually prosecute such 
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contractors under tlic Penal Code for bringing a false 
claim, or for giving false evidence, when the proved 
facts of the ease render a successful prosecution 
certain. 

The public should no more bear the loss resulting 
from contractors’ non-fulfilment of their contracts than 
submit to the false claims so commonly instituted by 
them when these contracts arc justly rescinded. One 
or two sharp c.vainplcs would aiiord the dishonest con- 
tractor a most salutary lesson. ^At the same time, it 
is very necessary to point out that under no circum-Oniyinth® 
stances should retaliatory measures be resorted to un- ^ 
less success is virtually assured. Where, for example, »ctioQMpe. 
a contractor lias sued Government for damages 
re^ciasion of his contract, and his suit has been scorn- 
fully dismissed, and the liighcst local Court of appeal 
i.«, •• ■ -"ly upheld the dismissal of the suit, it 
since the rescission is proved to have 
the Government must be entitled to, 
ight to claim, compensation for the con- 
2 to carry out his undertaking. But 
irest possible cases is a^rcssivc action 
it is an axiom that the Government 
) expose itself to appreciable risk of 
t, orof ' do any 

privat( : • •* * ’ warn- 

irds nia; . • . ^ / ' to 

idi* where it is desired to * carry the war Two modes 
into iiie w*.^my’s country.’ Tlicrc are two distinct 
methods. One is to report the case under the ordinary cxr>a'“ed. 

‘ civil suit rules ’ with the recommendation that a suit 
for damages may be instituted. Such a case is very 
easy to state. By his agreement the contractor was 
bound to execute a certain work on certain conditions. 

He failed in a certain respect to do so; and this failure 
has involved the Government in a certain loss (stating 
it clearly), notwithstanding that every reasonable 
effort has been made to minimize the inconvenience, 
proof of which efforts must be submitted with the 
report (see the important Explanation to section 73) : 


• ” Sle'hod of operating ” 
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and it is recommended that a suit Jw filed against the 
contractor lor tlie said amount of loss. In submitting 
this report, Head IV of Chapter VIII should be atten- 
tively studied. The other resource is to prosecute the 
contractor criminally under section 209 of the Penal 
Code for having dishonestly made in a Court of Jus- 
tice a claim which he knew to be false. Of course no 
such prosecution should be instituted except under ex- 
press orders of Government; and it may be well to 
point out that this course is only justifiable in excep- 
tional circumstances. “ It is essential to prove that 
the claim made is one which the plaintiff knows to be 
false : it is not sufficient to show that the claim is one 
which he believes or has reason to believe to be false, 
or docs not believe to be a true claim ” (Punjab Record, 
No. 3S Criminal of 1888). In practice, the charge must 
relate to a' claim false as to a question of fact, clearly 
within tile contractor’s knowledge. 
xireAciio! In TCply to another enquiry, it may be added that 
clearly not competent to a contractor, who has 
brtAket^ brokcn liis contract in an essential particular, — such 
l^rcach not Imving been waived or condoned, — to insist 
pan of tbe OH going on with any portion of it : c.g., for a man wlio 
eonuiei. contracted to build a bridge and wlio has wilfully aban- 
doned the constructive work, to insist on going on 
burning ‘surkhi,’ etc., for tbe bridge and being paid 
for such materials. Breach of any essential part of 
the contract renders it ‘voidable’ as a whole by the 
other party. 


RALC OF coops. 

Note. — The general principles on which all coa-CMAP.v 
tracts are hasccl have now liccn disposed of. The 
remaining five chapters of this Act deal with five 
important classes of contracts, namely, those relating 
to Sale of Goods, Indemnity and Guarantee, Bail- 
ment, Agency, and Partnership. All tlicsc five cla'^cs 
of contract come into the daily work of executive ofii- 
cors. The portions of Chapters VII — XI of the Con- 
tract Act, printed licrc, arc of course vcryincomplotc, 
but. ns usual, the principle of excluding all save see- 
no 
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tioDs of constant utility has Been follo\Yed, and tlio 
notes upon those included ^Yili be as brief as possible. 


TtOe. 

lUS Xo seller can give to the liuycr of goods a better 
title to tlui«e goods tlian lie has hiiusclf, except in the follow- 
ing ca«es; — 

Notes. — 1, It is unnecessarj' to print the three ex- 
ceptions at length. They refer to (a) persons holdiv.n 
possess V>n of goods, or documents showing title to' 
them, {b) a joint-owner in sots possession by permission. 
of his co-owners, and (r) the bona fide purchase of 
goods held hy the seller under a contract voidable as 
anainst the seller In these eases, a purchese holds 
good notwithstanding a defect in the seller’s right to 
sell the goods. 

2. Tlie important thing for ofTiccrs to realize is 
that, broadly speaking, they must make certain that n 
person willing to sell goods to Government is really 
the owner of tliosc goods or his authorised agent. This 
point is of practical moment in the purchase of ani- 
mals or other things liable to be stolen. The law 
applies precisely as much to Government as to any 
private purchaser. 

3. A question of moment concerning royalty 
claims is put by one officer. Suppose, he says, that a 
contractor undertakes the supply of ballast or stone 
to a railway and obtains it from a quarry belonging to 
a third party, and that the third party comes in after- 
wards and claims royalty on the material, what is the 
railway to do ? The answer is clear. If the contrac- 
tor had the right of quarrying and removing the 
material subject simply to payment of a royalty, the 
owner of the quarry should be told to claim his money 
from the contractor. If on the other hand the con- 
tractor has simply misappropriated the material, ho 
has given the railway no title, and the owner has the 
legal right to follow his property into the hands of the 
railway and to claim either restoration of or compen- 
ration for it : it is a case under section 108, The 
practical moral deducible from this useful enquiry is 
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that, unless an officer is certain of the contractor’s, 
right to sell the material, he should either take steps 
before contracting to verify that right or else exact 
sound security against any future claims of the sort 
in question. There is one very effective way — when, 
once it has become generally understood — of persuad- 
ing contractors to give true information. It was sug- 
gested by the compiler some years ago and adopted by 
Government, when the Value Payable Parcel Post was 
being abused by swindlers who sent worthless parcels 
‘on spec,’ unsolicited, viz., tliat the sender should be 
required to sign a declaration informing the Post- 
master that he was sending the parcel in response to a 
hand fide erder for the contents. To give information 
to any public servant which the giver knows or believes 
to be false, intending' or knowing it to be likely that 
he will thereby cause such public servant to do any- 
thing which he ought not to do if the truth were known 
to him, is punishable with six months’ imprisonment. 
Obviously an officer ought not to pay away Govern- 
ment money to a man who has no title to the goods 
which he offers, and never would do so if he knew the 
truth. The person offering them is bound to knoir 
this; and if when questioned as to his title he answers 
in a way which ho knows or believes to bo false, he can 
be convicted under section 182 of the Penal Code. 
Intelligent use of this legal fact will enable officers to 
keep fairly, clear of the pitfall under reference and' 
also of many others. 

Wrtrmnfy, ’ 

113. On the gale of goods by sample, there is an implied' . 
•warranty that the hulk is equal in quality to the sample. 

Notes. — 1. It is most necessary that officers, 
should understand clearly that a sale by sample is 
indivisible : that is io SB.y, the buyer can reject the 
whole if any part is not equal in quality to the sample, 
or hn can accept the whole with certain alternative 
richly clearly set out in section 118; but he can not 
pick and choose, accepting part and rejecting part- 
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TJjis last course is just what a subordinate Court 
ruled in a recent case that the oUiccr concerned was 
bound to do; but this erroneous decree was set aside. 

^several oliiccrs have remarked that the law as irowtbokw 
above explained is inconvenient .from an Executive 
Engineer 3 point of view* “who wants good materialj fitted m with 
and would like to accept the good and reject the bad, Seuce°o7eie. 
paying only lor the accepted portion.” This is a mere cutire 
matter ot special agrccnicnt. The rule oi law is only® 
applicable in the absence of an express condition to 
the contrary. There is nothing illegal, so far as the 
compiler is aware, in a peiaons conceding to another 
the right to select so much only of “ the bulk ” as in 
the latter’s opinion — or in that of any third person 
appointed as referee — comes up to a prescribed stand- 
ard, whether that standard be by sample or by specifi- 
cation. Another practical method of getting over the 
difficulty of partial inferiority of “ the bulk ” is to oJTcr 
the contractor a lower rate for the whole quantity. 

This plan is stated to be in accordance' with a Bombay 
Government Resolution No. 522-A. — 1898 of 5th 
December 1892, and appears to be quite unobjection- 
able 

Another oflicer puts the case of a contract for 
lakhs of bricks to sample, and (justly enough) per- cme of ft 
ceives a difficulty about accepting any until the whole 
10 laklis are ready, or commencing the work, without 
committing the Government to accept even inferior 
bricks in subsequent deliveries. The correct reply is 
that the contract ought to expressly provide that the 
bricks shall be delivered in 10 separate lots of one lakh 
each, every lot to be up to the sample, and each lot to 
be accepted or rejected as up to sample or not, indepen- 
dently of the rest. In fact, as the officer in question 
puts it, it is in effect necessary to give a number of 
distinct contracts, say ten for a lakh a piece. It is 
quite possible to do this bv a single deed of agreement, 
which is merely a convenient evidence of what is 
agreed upon. 

_ 2. It ought to be unnecessary to point out the Samri#, to be 
obvious importance of carefully retaining and mark- 

1 * 113 ■ 
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that, unless an officer is certain of the contractor’s, 
right to sell the material, he should either take steps 
before contracting to verify that right or else exact- 
sound security against any future claims of the sort 
A sure and in question. There is one very effective way — when. 
^^peiluaT^ once it has become generally understood — of persuad- 
ing coEtrao- ing contractors to give true information. It was sug- 
anawer truly gestcd by the Compiler some years ago and adopted by 
Government, when the Value Payable Parcel Post was 
being abused by swindlers who sent worthless parcels 
‘ on spec,’ unsolicited, tiiz., that the sender should be 
required to sign a declaration informing the Post- 
master that he was sending the parcel in response to a 
6ond fide erder for the contents. To give information 
to any public servant which the giver knows or believes 
to he false, intending or knowing it to be likely that 
he will thereby cause such public servant to do any- 
thin" which he ought not to do if the truth were known 
to him, is punishable with six months’ imprisonment 
Obviously an officer ought not to pay away Govern- 
ment money to a man who has no title to the goods 
which he offers, and never would do so if he knew the 
truth. The person offering them is bound to knoiv 
this; and if when questioned as to his title he answers 
in a way which he knows or believes to be false, he can 
be convicted under section 182 of the Penal Code. 
Intelligent use of this legal fact will enable officers to 
keep fairly, clear of the pitfall under reference and' 
also of many others. 

WoTraniy, • 

Warranty of H2. On the Sale of goods by sample, there is an implied . 
oQ^sai^of'*^ 'Warranty that the bulk is equal in quality to the sample. 

goods by ' 

sample. * 

Sale by NoTEs. — 1. It is most nccessaiy that officers. 

should understand clearly that a sale by sample is 
that is to say, the buyer can reject the 
whole if any part is not equal in quality to the sample, 
or he can accept the whole with certain alternative- 
ri 2 hf\s clearly set out in section 118; but he can not 
pick . nd choose, accepting part and rejecting part- 
11 - 
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Tins last course is just what a subordinate Court 
ruled in a recent case that the oUiccr concerned was 
bound to do; but this erroneous decree was set aside. 

Several olheers have remarked that the law as now the law 
above explained is inconvenient -from an lisecutive *^**®‘^p 
Engineers point of view, “who wants good material, fitted in with 
and would like to accept the good and reject the bad, ScilcToUse. 
paying only lor the accepted portion.” This is a mere cgire 
matter ot special agreement. The rule ot law is only® 
applicable in the absence of an express condition to 
the contrary. There is nothing illegal, so far as the 
compiler is aware, in a pci-sons conceding to another 
the right to select so much only of “ the bulk ” as in 
the latter’s opinion — or in mat of any third person 
appointed as referee — comes up to a prescribed stand- 
ard, whether that standard be by sample or by specifi- 
cation. Another practical method of getting over tho 
difilculty of partial inferiority of “ the bulk ” is to offer 
the contractor a lower rate for the whole quantity. 

This plan is stated to be in accordance with a Bombay 
Government Resolution No. 522-A. — 1898 of 5th 
December 1892, and appears to be quite unobjection- 
able 

Another officer puts the case of a contract for 
laklis of bricks to sample, and (justly enough) per- cmboI a * 
ceives a difficulty about accepting any until the whole 
10 lakhs arc ready, or commencing the work, without 
committing the Government to accept even inferior 
bricks in subsequent deliveries. The correct reply is 
that the contract ought to expressly provide that the 
bricks shall be delivered in 10 separate lots of one lakh 
each, every lot to be up to the sample, and each lot to 
be accepted or rejected as up to sample or not, indepen- 
dently of the rest. In fact, as the officer in question 
puts it, it is in effect necessary to give a number of 
distinct contracts, say ten for a lakh a piece. It is 
quite possible to do this by a single deed of agreement, 
which is merely a convenient evidence of what is 
agreed upon. 

2. It ought to be unnecessary to point out the Sampler to be 
obvious importance of carefully retaining and mark- 

113 
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ing for identification the sample supplied; but un- 
fortunately the point is constantly^ overlooked. ' 

^ 3. It has been asked whether the rule laid down 

■ales by epe. in this section applies to goods sold by specification as 
cification. ^Yell as to those sold by sample. In the compiler’s 
opinion, the same rule applies. As Mr. Justice Cun- 
ningham puts it : “ This and the following sections 
(113, 114, 115) apply to the sale of unascertained goods 

by description The fundamental undertaking 

is that the article offered or delivered shall answer the 
description of it contained in the contract, and this 
undertaking is an absolute one.” If (as is further 
asked) a part of the goods has been delivered and 
actually used, before the last portion, which does not 
come up to specification, is tendered, the impossibility 
of returning the first portion does not affect the right 
to reject the remainder. On such rejection, the con- 
tract becomes void, and section 65 (supra) entitles the 
contractor to payment at the contract rate for so much 
material as had'been accepted and cannot be returned 
to him. But if it be still possible to return all that 
had been taken over, then “ the bulk ” must be accepted* 
or rejected, in its entirety, unless other terms be 
accepted for it by the contractor, in modification of the 
contract as originally made. 


BiiyetV right Hy. "Wltere a specific article, sold with a warranty, has 
warranty heen delivered and accented, and the wnrrantv is broken, the 
eale is not therehv rendered voidable: hnt the hnver is entitled 
to compensation from the seller for loss caused by the breach 
of warranty. 


Ilti/ftratiosi 

A telli and delivers to O a warrmled ponnd The horse proves 

to hive been unbound at the time of eale. The sale is not thereby rendered 
voidable, but B is entitled to compensation from A for loss caused by the Tin- 
soundness 

118. Where there has been a conlr.Tct, with a warranty, 
for the sale of (>oods which, at the time of the contract, were 

not ascertained or not in esistcoce, and the warranty is broken, 

respect of the hiiver may accept the goods or refuse to accept the goods 
cernMed^ ** ^’hen tendered, 

or keep the goods for a time reasonably sufficient for 
examining and trying them, and then refuse to accept them: 
provided that during such time ho exercises no other act of 

114 * , .. 


Bight of 
breiich of 
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ownership over them than is necessary for tho purpose ol 
examination and trial. 

In any case the Imyer is entitled to compensation from the 
seller for any loss caused hy the breach of warranty; but, if he 
accepts the goods and intends to claim coinpcusation, he must 
giro notice of his intention to do so within a rcasonahlo timo 
after discovering the breach of the warranty. 


Illvtlnttont. 

{a) A a^es to t«]l and, without application ot> B't part, deliver to D 
£00 buea of uoaicertained cotton bj* aample Cotton not in accordance with 
lamplo ia delivered la li U may return it if he baa not kept it longer than 
a reasonable tine for the purx>o*e of eiamination. 

{b) D agreca to buy of A twenty 6ve aacka of flour bj|r cample. The 
flour ti delivered to /I, who paya the price It, upon examination, flnda it 
not equal to sample ; D afterwards urea two tack*, and fclls one lie cannot 
sow reecind the contract and recover the price, but he la entitled to com- 
penaation from A for any lors caused by the breach of warranty. 

(e) D makei two paira of aboes for A by A't order When the ahoea are 
dalivered, they do not flt <t. A keeps both paita for a day He wears one 
pair for a abort time in the houre, and i.akca a long walk out of doors in the 
other pair, lie may refute to accept the firat pair, but not the iccond Dut 
be may recover compensation for any lose eusUined by tho defect of the 
cecond pair. 

Notes. — 1. The reader will observe that there isDiatmouoa 
an essential distinction as to the results of breach of 
warranty between “ spcciHc ” articles, such as a horse, 
a picture, a machine actually set apart as the one 
offered for sale, and " unascertained ” poods or goods 
not yet in existence at the time of the sale. 

2. A short form of notice suitable under section 
118 will be found in Chapter IX, No. 17.* 


OF INDnSINITT ANT) CUAKANTEE. 

12G. A " contract of guarantee ” is a contract to perform • Contract of 
the promise or discharge the liability of a tliird person in case guarantee.’' 
of his default. The person who gives the guarantee is called *' 
the "surety”; the person in respect of whose default tho debtor,” and 
guarantee is given is called the “principal debtor,” and the creditor." 
person to whom the guarantee is given is called the “ creditor.” 

A guarantee may be either ora! or written. 

127. Anything done, or any promise made, for the benefit Consider, 
of the principal debtor may be u sufficient consideration to ..he 
surety for giving the guarantee. gimrantee 

niutlTalutns 

(o) D requests A to sell and deliver to him goods on credit A agrees to 
do BO, provided C will guvrantee the payment of the price of the goods C 


* Stt also Forms 18 and 19. 
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Sntcty’f 

liability 


Ducharg© of 
surety by 
Tanance m 
terma of con- 
tract 

D. ^charge of 
Buroty by 
release or dia- 
eharge of 
principal 
debtor 


Discbarge of 
surety when 
creditor rotn> 
pounds with, 
gives time to. 
or Dgrees not 
to sne, prin> 
eipal debtor. 
Putetv nit 
discharged 
rrhen agree, 
ncnt made 
with third 
person to 
give time to 
principal 
debtor. 
Creditor'e 

forbearance 
to sne does 
not dtfcharffe 
surety. 

Release of 
one oo-suTOty 
does not 
discbirg" 


Discharge of 
surety by 
creditor’s act 
or omuston 
ini pairing 
surety’s eren- 
tiiil remedy. 


promises to guarantee ths {layment in coi^Ideraticm of A‘a promise to deliver 
the goods. This is a sufficient consideration for C'a promise. 

(t) A sells and delivers goods to B. C afterwards requests A to forbear 
to sue D for the dsbt for a year, and promises that, if he does so, C will pay 
for them in default of payment by ^ A agrees to forbear as requested. 
This is a sufRcient consideration for C't promise 

(e) A sells and delivers goods to B. C afterwards, without consideration, 
agrees to pay for them in default of B. The agreement is void. 

128. Tlie liability of the surety is co-estensive with that 
of the principal debtor unless it is otherwise provided by the 
contract. 

^ 133. Any variance made without the surety's consent in 
the terms of the contract between the principal and the 
creditor discharges the surety as to transactions subsequent to 
the variance 

134. The surety is discharged by any contract between 
the creditor and the principal debtor by which the principal 
debtor is released, or by any act or omission of the creditor, the 
legal consequence of which is the discharge of the principal 
debtor. 

135. A contract between the creditor and the principal 
debtor by which the creditor makes a composition with, or 
promises to give time to, or not to sue, the principal debtor, 
discharges the surety, unless the surety assents to such con- 
tract. 

13G. Wliere a contract to give time to the principal debtor- 
is made by the creditor, with a third person, and not with 
the principal debtor, the surety is not discharged. 


137. Mere forbearance on the part of the creditor to sue- 
the principal debtor or to enforce any other remedy against 
him docs not, in the absence of any provision in the guarantee 
to the contrary, discharge the surety. 

138. 'Where there arc co-sureties, a release by the creditor 
of one of them does riot discharge the others; neither does it 
free the surety so released from hh responsibility to the other 
sureties. 

139. If the creditor does any act which is inconsistent 
with the rights of the surety, or omits to do any act which bis 
duty to the surety requires him to do, and the eventual remedy 
of the surely himself against the principal debtor is thereby 

’ impaired, the surety dischai^ed. 

no 
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141. A surety is entitlctl to the ^enefit of every security Surety’s 
•n-Uich the creditor li.'is ngainst the principa' debtor at the nRl't to bene- 
time uhen the contract of surcO'sliip is entered into, ''’hether ^ 
the surety knows of the existence of such security or not; and, tics, 
if the creditor lose«, or, w-ithout the consent of the surety, 
parts with such security, the surety is discharged to the extent 
Jif the value of the security. 

Notes. — 1. As it is common to include a gua-T«cticfti 
rnntee in a Public Works Department contract, that is 
to say, to require the contractor to furnish a surety, ‘tifse sectiont 
it is most important that ofHccrs should know precisely • 
what acts on their part will have the legal effect of 
discharging the surely. For example, see section 133. 

How many officers in one imndrcd are aware that, in 
order to keep the surety liable as before, it is absolutely 
necessary to secure liis consent to any variance xvhat^ 
ever in ihe terms of the contract 

2. Merc forbearance to sue or to enforce any other forbenr. 
remedy is not a variance which will discharge the *,omScon. 
surety, but a contract to give fiirtbcv time to the debtor 
would have tiiat effect, unless, of course, the surety ns- 
sents to the extension of time. 

OP IUlLMnXT. 

^ 148. A “ hailinent ” h the delivery of goods by one peieon *' BiulBient, ’’ 

‘ to anotlicr for some pur|me, upon a contract that they shall, 
when that purpose i.s accomplished, bo returned or otherwise 
-disposed of according to the directions of the person delivering 
them. The person delivering the goods is called tho “ bailor.” 

The person to whom they are dcliverwl is called the ** bailee.” 

150. The bailor is bound to disclose to the bailee faults in Bailor’s duly 
the goods bailed, of which tho bailor is aware, and winch 
materially interfere ith the use of them, or expose the bailee goods bailed! 
to extraordinary risks; and, if he does not make such dis- 
closure, he IS responsible for damage arising to the bailee 
directly from such faults. 

If the goods are bailed for hire, ihe bailor is responsible 
' for such damage, whether he was or was not aware of the 
existence of such faults in the goods hailed. 

Illutlrationl 

(a) A lends a horse, >vhich he koowa to be vicious, to D He does not 
•disclose the fact thst the horse la vicioua The horse runs away B ts 
thrown and injured A is responsible to It for damage sustained. 

(b) A hires a carriage of B The carrian la unsafe, though B is not 
aware of it, and A is injured IJ la responsible to A for the injury 


• Pee Chapter IX, Form No 20 
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SnretyV 

Ijabilitj 


Discharge of 
surety by 
variaace in 
terms of coa- 
tract. 

Discharge of 
surety by 
release or dis- 
charge of 
wineipal 
debtor. 


Discharge of 
surety whea 
creditor com- 
pouude with, 
gives time to. 
or agrees not 
to sue. OTin* 
eipal debtor, 
auretv mt 
discharged 
when agree- 
ment made 
with third 
person to 
give time to 
principal 
debtor. 
Credifor’s 
forbearance 
to sue does 
not discharge 
surety. 

Release of 

does not 
di‘icharge 
others 


Discharge of 
surety by 

or omission 
impairing 
surety'* even 
lull remedy. 


promises to guarantee the payment id consideration of A’s promise to deliver 
the goods This is d snffiment consideration for G'a promise 

" “terwards requests A to forbear 
• that, if he does so, C will pay 
igrees to forbear as requested. 
. iso. 

(c) A sells and delivers goods to B. C afterwards, without consideration, 
agrees to pay for them in default of B. The agreement is void 

128. Tlie liability of tie surety is co-estensive with that 
of the principal debtor unless it ig otherwise provided by the 
contract. 

y 133. Any variance made without the surety’s consent in 
the terms of the contract between the principal and the 
creditor discharges the surety as to transactions subsequent to 
the variance. 

134. The surety is discharged by any contract between 
the creditor and the principal debtor by which the principal 
debtor is released, or by any act or omission of the creditor, the 
legal consequence of which is the discharge of the principal 
debtor, 

135. A contract between the creditor and the principal 
debtor by which the creditor makes a composition with, o^ 
promises to give time to, or not to sue, the principal debtor, 
discharges the surety, unless the surety assents to such con-.- 
tr.oct. 

136 "Where a contract to give time to the principal debtor- 
is made by the creditor, with a third person, and not with, 
the principal debtor, the surety is not discharged. 


13T. Here forbearance on the part of the creditor to sue- 
the principal debtor or to enforce any other remedy against 
him does not, in the absence of any provision in the guarantee 
to the contrary, discharge the surety. 

138. 'Where there are co-sureties, a release by the creditor- 
of one of them does not discharge the others; neither does it 
free the surety so released from his responsibility to the other 
sureties. 

139. If the creditor does any act which is inconsistent 
with the rights of the surety, or omits to do any act which his 
duty to the surety requires him to do, and the eventual remedy 
of the surety himself against the principal debtor is thereby 

■ impaired, the surety i« iHscliarged. 
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141. A surely is entitleJ to the benefit of every security 
^liich the creditor lius ngainst the principa' debtor at the 
time ivhon the contract of suretyship is entered into, whether 
the surety knows of the existence of such security or not; and, 
if the creditor loses, or, without the consent of the surety, 
parts with such security, the surety is discharged to the extent 
of the value of the security. 

Notes, — 1. As it is common to include a gua- 
rantee in a Public Works Department contract, that is 
to say, to require the contractor to furnish a surety, 
it is most important tliat ofheers should know precisely 
t\liat acts on their part will have the legal effect of 
discharging tlic surety. For example, sec section 133, 
How many officers in one imndred arc aware that, in 
order to keep the surety liable as before, it is absolutely 
ncces^a^y to secure liis consent to any variance what- 
ever in the terms of the contract 

2. ifere forbearance to sue or to enforce any other 
remedy is not a variance which will discharge the 
surety, but a contract to give furthev time to tlie debtor 
would have that effect, unless, of course, the surety as- 
sents to the extension of time. 

op UITLMBN'T. 

148. A “ bailment ” the delivery of goods by one person 
' to another for some purpose, upon a contract that they shall, 
when that purpose is accomplished, be returned or otherwise 
disposed of according to the directions of the person delivering 
them. The person delivering the goods is called the " bailor.” 
The person to «hoin they are delivered is called the “ bailee.” 

160 The bailor is bound to disclose to tbe bailee faults in 
the goods hailed, of which the bailor is aware, and which 
materially interfere with tlie use of them, or expose the bailee 
to extraordinary risks; and, if he docs -not make such dis- 
closure, he is responsible for damage arising to the bailee 
directly from such faults. 

If the goods are hailed for hire, the bailor is responsible 
for such damage, whether he was or was not nwaro of the 
existence of such faults in tbe goods bailed. 

tltu»lratu>n» 

(a) A lends a horse, vhich ho knows to be vicious, to D He does not 
disclose the fact that the horse is Ticious. The horse runs away. B is 
thrown and injured. A is rc8[>onsible to B for damage sustained. 

(&) A hires a carriage of B. The carriage is unsafe, though B is Dot 
aware of it, and A is injured. B is responsible to A for the injury. 

• See Chapter IX, Form No. 20 
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Surety’s 
right to bene- 
fitof credi- 
tor’s securi- 
ties. 


Practical 
value u! 
knowing 
these sectioo* 
explained. 


Sfere forbear- 
ance difTers 
from a con- 
tract to for- 
bear. 


“ Bailment, 
'■ bailor,” 

“ bniles ” 
defined. 


BaJor's duty 
to dbclose 
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goods bailedi 
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[CONTRiCTACT OF BAILMESfl 


Instance of 
bailment bj 
Oovemment. 


How Warning 
should be 

Care to be 
taken by 
baUee 


Bailee when 
not liable for 
loss, eta , of 
thing bailed. 


Diatiaction as 
to liability 
before, and 
after, due 
dateofretorn 
of goodf. 


Ternunation 
of bailment 
by bailee's 
act ineonsis- 
tent with con- 
ditions. 


Notes. — 1. The lendicg of Governinent tools, or a 
Government machine, to a contractor is a common 
example of a bailment interesting to officers. All the 
sections of this chapter here quoted deserve close 
attention. 

2. The warning referred to in section 150 should 
invariably be given in writing, a copy being kept, and 
be in most explicit terms.* , 

151. In all cases of bailment tbe bailee is bound to take 
as much care of tbe goods bailed to him as a man of ordinary 
prudence would, under similar circumstances, take of his own 
goods of the same bulk, quality, and value as the goods bailed. 

152. The bailee, in the absence of any special contract, is 
not responsible for tbe loss, destruction, or deterioration of 
the thing hailed if he has taken the amount of care of it des- 
cribed in section 161. 

Notes. — 1. Sections 151 — 52 prescribe one uni- 
versal rule for all cases of bailment, couched in terms 
of common sense. 

2. It is to be most carefully noted, however, that 
the limited liability prescribed by section 150 does^not 
apply when, through the fault of the bailee, the goods 
have not been returned, delivered, or tendered at the 
proper time (see section 161). In -that event, the 
bailee’s responsibility becomes from that time absolute, 

163. A contract of bailment is voidable, at the option of 
the bailor, if the bailee does any act with regard to the goods 
hailed inconsistent with the conditions of the bailment. 

IHustrotion 

A lets to B for hire a horso for his own riding B driies the horse in his 
carriage This is, at the option of A, a termination of the bailment. 


Liability of 154. If the bailee makes any use of the goods bailed 

which IS not according to the conditions of the bailment, he is 
090 of goods liable to make compensation to the bailor for any damage- 
bailed. arising to the goods from or during such use of them. 
Bameruioap- Notes. — 1. These are useful sections in practice, 

GoYe^Lt The same rule would apply to Government land lent to 
land lent. a contractoF. Thus, the erection of unnecessary build- 
ings on a piece of land lent merely as a brick-field 
would entitle the Government to evict the contractor. 
So the use of Government tools, lent for the purposes. 


IIB 


See Uhapter IX, Form No. 21 
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of one contract only, in the performance of another 
private contract, vrould be a clear breach of the con- 
ditions of the loan. 

2. Under section 154, as also under section IGl, 
the responsibility of a bailee who makes an unautho- mwusmg 
rised use of the goods is absolute. 

159. n • ’ ’ ■ • ' '' • * ‘ may at any time require Restoration 

il 3 return, • • • even thoupli lie lent it of goods lent 

for a ppcc. ■ ■ ■ , ^ • . if, on the faith of such ousy. 

loan made for a specified time or purpose, the borrower nns 
acted in such n manner that the return of the thing lent before 
the time agreed upon would cause him loss exceeding the 
benefit actually derived by him from llic loan, the lender must, 
if he compels the return, indemnify tlie borrower for tbc 
amount in wbitb the loss so occasioncrl exceeds the benefit so 
derived. 

Note — T he latter part of this section, which is rests on 
clearly just, rests on the principle of estoppel. It is 
intended to place the borrower in his original posi- 
tion just as if he had never accepted the loan.” It is 
to be noted that the proviso docs not apply where ■ 

either the lender or the borrower dies. Death at onco 
terminates a gratuitous bailment (section 1C2). 

ICO It is the duty of the bailee to return, or deliver , 

according to the bailor’s directions, the goods bailed, without ©n 
demand, as soon as tbc time for which they were hailed has oftimeor 
expired, or the purpose for which they were hailed has been Rccomplwh- 
accomplished. meat of pur. 

' pose 

ICl II, by the fault of Ibe bailee, the goods are not re- Baaeo’e res. 
turned, delivered or tendered at the proper time, he is re- 
sponsible to the bailor for any loss, destruction or deterlora- artnoiduly 
tioa of the goods from that time. retuinad. 

162. A. gratuitous bailment is terminated by the death Terminntion 
either of the bailor or of the bailee. of gratuitous 

bailment by 
death. 

Notes —1. The rule enacted in section 160 would Scope of rule 
apply equally to immovable property lent to a contrac- 
tor, e.(j , for a brick-field. 

2. Tlie absolute responsibility of a bailee who does 
not return tlie goods at the proper time has already 
been pointed out. It is most important. 
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CHIP. JIl ] 


Agency- 

Aiypointment and authority of A^enfj. 

182. An “ agent ” is a person employed to do any act for Chap. 
another or to represent another in dealings with third persons. 

The' person for whom such act is done, or who is so represented, 

is called the “ principal.” 

183. Any person who is of the age of majority according 
to the law to which he is subject, and who is of sound mind, 
may employ an agent. 

184. As between the principal and third persons, any 
person may become an agent: but no person who is not of the 
age of majority and of sound mind can become an agent, so 
as to be responsible to his principal according to the provi- 
sions in that behalf herein contained. 

185. No consideration is necessary to create an agency. 

186. The authority of an agent mav he expressed or im- 
plied. 

187. An authority is said to he express when it is given 
by words spoken or written. An authority is said to bo im- 
plied when it is to be inferred from the circumstances of the 
case; and things spoken or written, or the ordinary course of 
dealing, may be accounted circumstances of the case. 

188. An agent having an authority to do an act, has 
authority to do every lawful thing which is necessaiy in order 
to do such act. 

An agent having an authority to carry on a business, has 
authority to do every lawful thing necessary for the purpose, 
or usually done in the course of conductin'- such business. 

189. An agent has authority in an emergency to do all 
such acts for the purpose of protecting his principal from loss 
as would be done by a person of ordinary prudence in his own 
case under similar circumstances. 

, Sub-Ajen(s. 

190. An agent cannot lawfully employ another to perform 
acts which lie has expressly or impliedly undertaken to per- 
form personally, unless by the ordinary custom of trade a suh- 
ngenl may, or, from the nature of the agency, a sub-agent 
must, be employed. 

* 191. A “ sub-agent " Ts a person employed by, and acting 

under the control of, the original agent in the business of the 
agency. 
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192. Where n sub-aj;cnt is properly oppointed, the prin- 
cipal is, po far ns regards third persons, represented Lv tlio 
fub-agcnl, and is bound by and responsible for his acts as if be 
'erre an agent originally appointed by the principal. 

The agent i« responsible to the principal for the net>^ of 
the 6ul>-agent. 

The .sub-agcnl is responsible for his acts to the agent, but 
not to the principal, except in case of fraud or wilful nrotig. 

193. Where an agent, without having authority to do so, 
Las appointed a jktsuq to act ns a sut>-ngcut, the agent stands 
towards such jicrsuu in the relation of u principal to an agent, 
and is re:ponstbIc for his acts both to the principal and to third 
j'crsons; tlic principal is not represented by, or responsible for, 
the acts of the per-on so employed, nor is that person respon- 
sihle to the principal. 

NoTi:a — I /Inrdly any chapter of the Act re- 
quires more allentive hiiuly by executive ollicers than 
that relating to agency Not a day passes on which 
hundreds of oflicers arc not dealing with the agents ot 
other persons. It is a regrettable fact that on no sub- 
ject are more s-erious mistakes committed than in 
respect of the powers, the duties, and the liabilities of 
agents. It is also to be borne in mind that all execu- 
tive officers arc themselves agents of the Secretary of 
State, and bound to clearly understand tlicir own legal 
position as such. 

2. The subject of agency is examined in some 
detail in Chapter VIII of this Manual, it is therefore 
needless to append lengthy notes to the sections of this 
Act, especially as these arc clearly and intelligibly 
worded. 

3. Section 186 . — This section must be read as 
merely enacting a general rule. Authority to contract 
on behalf of Government, for instance, must he con- 
ferred “ by Resolution in Council.” As is explained 
elsewhere (in Chapter VIII of the Manual) the Con- 
tract Act is silent as to a very important distinction 
recognized both in England and America, and which 
has also been recognized by the Privy Council (prior to 
the passing of this Act), between yubZic and 'private 
agents. This significant silence accentuates the im- 
portance of leaving no room for controversy as to the 
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powers of officers. If it were shown that certain offi- 
cers habitually exceeded their powers, and that the 
Government could not hut be aware of the fact and 
‘ winked ’ at it^ a very strong case of ‘ implied agency 
could be made out under section 186. It has been well 
suggested that the powers of officers ought to be print- 
ed clearly on the back of all agreement Forms, and 
should be posted up in every office, together (the com- • 
piler would add) with a notice that under no circum- 
stances will Government be bound by any contract 
entered into by an officer not empowered to contract, 
or in excess of his powers. If this course be adopted, 
it seems, — and this is forcibly advocated by distin- 
guished officers, — that the whole question of bringing 
the existing limitations on the authority of officers as 
to contracts more into harmony with actual facts and 
requirements should at the same time be considered. 

So, again, the appointment of a pleader, as also 
that of an agent under the Registration Act, must be 
in writing. 

8co^«o! 4. Section 189. — ^This section of course only refers 

leetion 199. withiu the scopc of the agent’s business. It is 

turther limited by emergent necessity. It would not 
empower an Assistant Engineer to give a contract 
merely because the giving of one was beneficial to Gov- 
ernment interests. Such an officer has (at present) no 
power to contract for Government, 
limits on 5. Sections 190 — 193. — These Sections define dear- 

power to dels. jy tlie limited powers of agents to delegate their author- 
ity to sub-agents, and the legal consequences of such 
delegation. 

Ratification. 

Right of per- 19G. tyhcn acts are done by one person on behalf of an- 
Bonas toacts other, but without bis knowledge or authority, he may elect to- 
w^thouthis” r.atify or to disown such acts. If he ratify them, the same- 
authontT. effects will follow as if they had been performed by his 
EtFect of rati- authority. 
ficatiOD. ■' 

Ratification 19T. Ratification may be expressed or may be implied in 
may he ex the conduct of the person on whose behalf the acts are done. 
prea.«od or 
implied 

Knowledge 198 . Jfo Valid ratification can be made by a person who«e 

Ta^id*mtiilca, ^RO"'ledge of the facts of the case is materially defective, 
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199. A person ralifying any iinanthoriAwl net done on liia Kffeclof rati, 
boliali ratifies tbc svliole ol llie tmnsaclion ol "nbicli sneb net 

formed a part. forming part 

of a transAO. 

. tion. 

200. An act done by one person on bclialf of nnotber, lutifieation 
witboul such other person’s anthonli^', trhicli, if done witli 
authority, svould hare the effect of subjecting a third person to not iniuro 
damage*, or of terminating any right or interest of a third third person, 
person, cannot, hy ratification, 1 h 5 made to have such effect. 

Notes. — 1. These sections relating to ‘ ratifica' Ee-««tiaia of 
tion’ arc of great practical importance. The follow* 
ing essential points should be steadily borne in 
mind : — 

(rt) the act must have 1)cen done without the know- 
ledne or authority of the ralificr; 

{b) the act must have been done on behalf of the 
ratificr; 

(c) the ratificr must have a sound knowledge of the 
facts; 

{d) ratification of a part of a transaction has the 
effect of ratifying the whole transaction! 
and 

(<?) there can bo no ratification of an unauthorised 
act so as to injure a third person’s existing 
legal position. 

2. Acquiescence can have the same effect as Acquiescenc# 
express ratification. This is a highly important fact, Ct^atlscL 
and it has been very recently asserted by the Privy t'®"- 
Council. (Hence the imperative duty resting on ail 
responsible officers to at once challenge any illegal aci 
or state of things as soon as it is discovered. Infinite ance 
trouble is caused, and it is to be feared that much Gov- 
ernment property is lost, through disregard of the 
above most salutary rule. The constant transfers and 
other changes of officers emphasise the need to resist 
at once encroachments on Government property.) 

Without adequate knowledge of the facts, there can be 
no true ‘ acquiescence but the moment that an officer 
competent to bind the Secretary of State becomes 
aware that another officer not so authorised has con- 
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tracted on his behalf, it is the duty of the former — 
unless he resolves to ratify the agreement — to promptly 
and unmistakably repudiate it. 


Tenniaatlon 
c! agency. 


When ter- 
ixnnation oi 
agent’* an- 
thority tntes 
effect as ta 
agent and as 
to third pel- 
aons. 


Revocation o'f authority. 

201. An agency is terminated by the principal revoking 
his authority; or by the agent renouncing the business of the 
agency; or by the business of the agency being completed; or 
by either the principal or agent dving or becoming of unsound 
mind; or by the principal being adjudicated an insolvent under 
the provisions of any Act for the time being in force for the 
relief of insolvent debtors. 

208. The termination of the authority of an agent does 
not, so far as regards the agent, take effect before it becomes 
knoirn to him, or, so far as regards third persons, before it 
becomes fenovrn to them. 


TennwAtJw 210. The termination of the outhoritr of an agent causes 
•uthora?.'^*^ * tljs termination (subject to the rules herein contained regard- 
ing the termination of an agent’s authority) of the authority 
of all sub-agents appointed by him. 

Tm^ptnneeof NoTEs. — 1. It is of course at all times necessary 

thlul-nt” to be sure not merely that a person professing to act 
behalf of another received authority from that other 
* ’ *'* ’ to do so, but also that such authority is still subsistinQ. 

Sections 201, 208, and 210 enact the rules of chief im- 
portance to executive oflBcers. 

nutyofprin. 2. Section 208 protects officers who have justifi-. 
■ ably accepted an agent as such. It is incumbent on his 
principal to make known to all whom he has induced 
to accept another as his agent the revocation of aiithor- 
other hand, the mode in which the fact 
tion becomes bccomcs known is immaterial. The law looks solelj’^ to 
inioB-n. o£ actual knowledge. 


Effect of agency on contracts with third persons. 
Enforcement 220. Contracts entered into through an agent, aud obliga- 
«nd conse- tJong arigiurr ffroni acts done by an agent, may be enforced in 
agenfaeoD. tlio same manner and will have the same legal consequences as 
tract*. if the contracts had been entered into and the acts done by 
the principal in person. 

Consequences 225 ^ Any notice given to or information obtained by the 
ogent, provided it be given or obtained in tbc course of the 
afcnt. business transacted by him for the principal, shall, as between 
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tlic ]>ri!irij>3l unil tliinl ]t:»rtjo«, liaTP the f-niiic con-sf* 

qitenrc a< if it had iK-fn piven to or ol»ta5m*d l»y the jiriiicipal. 

Notes. — 1. Section 22G declares tho general rule 
that the agent is a mere medium of communication 
with the principal. This rule is, however, subject to 
certain exceptions noted further on. 

2. Section 229 proceeds on the same lines. In law 
the agent and tlic principal arc deemed identical. The 
rule is universally tindcrstocd and acted on. It lies 
at the root of the lau of agency. 

230. lu the nb>-clice of any contract to that effect, an 
agent cannot personally enforce coiitn»cl<» entered into by him 
on behalf of his principal, nor is he |>e^onnl!y hound h^Mlicm. 


Such a contract ohall be |•^e.■'Utlli■d to exibt in tho follou' 
iog cases : — 

(1) where the contract is iiiado by an agent for the sale 

or purchn«u of goods for a merchant resident 

abroad ; 

(2) where the agent does not di<c!o<e the name of liis 

principal ; 

(3) nlicru the principal, though disclosed, cannot be 

sued. 

Notes. — 1. Sections 230 — ^237 provide a series of 
most necessary qualifications of the general rule that an 
agent is a mere instrument. No olficer unacquainted 
with the law here enacted can be sure of his position 
in dealing with an agent. Without such knowledge 
he cannot correctly state a case for legal opinion or 
prepare the necessary evidence tvhen a contract goes 
into Court. 

2. The reason for the three exceptions to section 
230 is obvious : in the circumstances detailed, it is evi- 
dent that credit was really given to the agents and not 
to a principal who is unknown or unassailable. 

3. It must bo noted that, just as the agent is 
hound in these exceptional cases, so also he is entitled 
to enforce the contract in his own name. 
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231. If an agent makes a contract with a person who 
neither knows, nor has reason to suspect, that he is an agent, 
his principal may require the performance of the contract; 
but the other contracting party has, as against the principal, 
the same rights as he would have had as against the agent if 
the agent had been principal. 

If the principal discloses himself before the contract is 
completed, the other contracting party may refuse to fulfil the 
contract if he can show that, if he had known who was the 
principal in the contract, or if he had known that the agent 
was not a principal, he would not have entered into the con- 
tract. 

Note — This is a very serious proposition of law. 
An officer may discover that he has really contracted 
with quite a different person from the supposed con- 
tractor. The remedy is this ; let it be clearly provable 
that the contract is given to the person named in it on 
account of his personal qualifications. It will be seen 
from a .perusal of Chapter VIII, Head I, Sub-head 
(3), of 'this Manual, that these qualifications may form 
a most important element in the matter. Then, under 
the second clause of this section, the officer can refuse 
to abide by the contract if it be unperformed. Of 
course there are many contracts, 'e.g., one for a supply 
of well-recognised articles, as to which it would be 
impossible to refuse fulfilment on the above ground. 
As Mr. Justice Cunningham puts it, the officer “ has, 
in fact, been mistaken; but his mistake does not avoid 
the contract unless it was material, and in most cases 
it is not material.” 


PfrformsnM 232. Where one man makes a contract with another, 
ofcontrnct neither knoM’ing nor having reasonable ground to suspect that 
the other is an agent, the principal, if he requires the perfonn- 
contract, can only obtain such performance subject 
to the rights and obligations subsisting between the agent and 
the other party to the contract. 


Note. — This rule rests ultimately on the law of 
estoppel. 

Con«C)ucow 234, When a person who has made a contract with an 
of inducing apent induces the agent to act upon the belief that tbe prin. 
*ipn*Uo»ct° ‘^ipal only will be held liable, or induces tbe principal to act 
on beliftf thii upon tbp belief that the agent only will be held liable, ho 
prmcipnlor cannot nfterwards bold liable the agent or principal rcspec- 
apMitir.Ilbo ' 

LMd eiclu. t»rely. 

»iTcly b»bJe. \2G 
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Note. — ^This is another example of the law of 
estoppel. 

2-J5. A person untruly representing himseU to be tbo Liability of 
autliorised ngcnl of nnotlicr, anti iJicrcbv inilucintr n lliirtl 
person to tlcA with him os such ngent, is liable, if his nllcgctl 
employer does not ratjfy his acts, to make coinpcnsation to the 
other in respect of nnv Jo«s or damage which he has incurred 
by so dealing. 

Note. — This enactment also rests on the law of 
estoppel. This ii the section which renders it so neccs- ofrl-r“ ” 
sary for ofliccrs not to exceed the powers vested in piainwi. 
them if they wish to act with safety to their own pock- 
■ais. It will be noticed that the marginal analysis uses 
the words “ pretended agent.” But this is not justified 
by the section itself, which merely says “untruly,” — 
a far wider term, wliich oflicers should carefully note. 

-dG. A person with nliom a contract has been entered into Cenon fjbely 

in the character of agent is not entitled to require H.» perform- 

»i*»i 9 I". • . * .1*, I o$acentDot 

nnce of it if ho was in reality .icting, not as ugeat, but on bis pntitlwl to 
own account. perfonusnee. 

Notes. — 1. Sections 232, 234, 235, and 230 lay 
down useful rules, wliich require no comment. 

2. Perusal of ncction 23C will show the practical practical 
value of carefully preserving proof of tlio character 
whicli the other fiarty contracted. In tlic ease of/n^pcoo^iih' 
Mulcband, frequently quoted in Chapter VIII of this 
ilanual, the individual in question presented a card 
which did not even give his name, describing him mere- 
ly as “ the agent for the firm of so and so," and thus 
induced the Executive Engineer to give the contract 
to the firm. Nothing could be more preposterous in 
these circumstances than to contend that the contract 
was given to Mulcband personally; yet ho filed a suit 
in his own name, and two whole days were wasted in 
defeating it, besides another day in the appeal. The 
officer concerned had not 'preserved the cards above 
described, which would have quickly settled the matter. 

237. When an agent has, without authority, done acts or Liability of 
incurred obligations to tliird persons on hchalj of his principal, firmeipsl m- 
the principal is bound hv such nets or obligations if he has by duemg belief 
his words or conduct induced such third persons to belieTe that ynautSori^rf 
such acts and obligations were within tbo scope of the agent’s acts were 
authority. authorised. 
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prineipiflof Note.— T his section is directly based on the great 

iqS«i“y*nr- ^octrine of estoppel and there can be no doubt that its 
piic»b!e provisions apply in principle to Government no less 
mo^tirio to private individuals. It is a delicate question, 
private per- and officcrs will do well to act on the assumption that 
the Government would not be exempted. They will 
Reason of tho then be on the safe side. The reason of the rule is 
clear: “ If the principal has' been in the habit of 
ratifying his agent’s unauthorised acts, he may have 
induced persons to believe that such acts are within 
the scope of the agent’s authority, and the agent’s acts 
will accordingly be binding upon him.” 


OF rAfiTJfFBSnll*. 


Partner, 
ihip "de. 
fined 


239. "Partnership” is the relation which subsists be-Ca 
tween persons who hare agreed to corabine their property, 
labour or skill in some business, and to share the profits thereof 
between them. 


•■Finn”de. Persons wln) have entered into partnership with one an* 
fined other arc called collectively a " firm.” 

RciponribU 245. A person who h.is, by words spoken or written, or by 
1‘tyo^pe”'’" his conduct, led another to believe that be is a partner in a 
oilie'r*fo*bo- particular firm, is responsible to him as a partner in such firm, 
lioro him 
a p.irtner. 

liability of 240. Any one consenting to allow himself to be repre- 

person prr- seated OS a partner is liable as such to third persons who, on 
MlfVo^'re- thereof, give credit to the partnership, 

prvspnted as » 
partner. 

Great import- Note', — Sections 245 — 4G furnish further examples 

oqmvMai” doctriuG of cstoppel. These frequent references 

fOTdvct. to this great principle illustrate its value and impor- 
tance. Officers should constantly bear in mind that 
as tliey are liable to be Judged by their conduct, they 
should steer clear of everything capable, of miscon- 
struction. 

Tartner’* 251. Each partner who does any act necessary for, or 

power to bind usually done in, canyingon the business of such a partnership 
*o-P»rtners. q£ hg js member, binds Lis co-partners to tho 

B.amc extent as il he were their agent duly appointed for that 
purpose. 
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Eiception . — If it has been agreed between the partners 
that any restriction shall be placed upon the power of any one 
of them, no act done in contrarenlion of such agreement shall 
bind the firm with respect to persons having notice of such 
agreement. 

Notes. — 1, The first part of this section shows 
that as regards acts necessary for, or usually done in, 
carrying on the business of the partnership — but no 
other acts — each partner is the competent agent of the 
rest : for example, to receive monthly payments under 
a contract for work done or goods supplied by the 
firm. The limitation shown in italics must never be 
lost sight of. Clear proof of authority is necessary, 
for instance, under sections 19 and 20 of the Limita- 
tion Act in order to bind co-partners. 

One officer consulted feels doubtful as to the power 
of each partner to receive money due to the firm and 
to give valid receipts, and quotes some legal opinion 
to the contrary, which laid down that “ to enable one 
partner of a fora to receive money for that firm it is 
necessary for him to receive a power-of-attorney from 
each of the other partners.” This is erroneous. The 
English law is clearly stated in Lindley on partner- 
ship, 7th edition, page 160, and cases there cited, which 
show that the mere legal relation of partnership con- 
fers a power on each partner to receive payments on 
behalf of the firm without his holding any special 
power-of-attorney; and section 251 is to the same 
effect. 

It has also been suggested that a chapter should 
be added to the Manual, giving hints and instructions 
for the guidance of officers as to the manner of dealing 
with contractors in partnership. The compiler cannot 
do better than repeat the advice given at page 216, to 
have ns little as possible to do with petty firms. On 
the other hand, eminent and respectable firms can be 
dealt with safely, without extraordinary precautions. 
As regards a petty firm tendering, it seems quite easy 
to explain that a tender by one member of the partner- 
ship on his sole account is preferred. The partners 
can make private arrangements to share the profi.t and 
loss, while the Government, on the other hand, escapes 
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all tile cotQplications of a joint undertaking by the 
firm. There is no more profitable rule to follow than 
that of sancta sim.'plicitas”^ in all business matters. 
The trouble involved in securing it is repaid a hundred- 
fold in the avoidance of disputes and legal imbroglios 
afterwards. The compiler greatly regrets that want 
of space forbids his enlarging further on this impor- 
tant subject. 

2. Private agreements, such as are referred to in 
the Exception, are of no weight unless actual notice of 
them has been given. The rule is the same under 
section 208 as regards the termination of the authority 
of an agent. It is very noteworthy that the rule of 
actual notice does not apply to a dissolution of partner- 
ship {see section 264) : in that case, ‘public notice’ 
is sufficient intimation. This is another reason for 
avoiding dealings with firms. 

264. Persons dealing a firm will not be aSected by a 
dissolution of which no public notice has been giren unless 
they theuselres had notice of such dissolution. 

Note — See note 2 to section 251 just quoted. 
The ‘ publio notice * referred to is not defined. It 
seems at least doubtful — and justly so — whether an 
advertisement in any paper other than the Govern- 
ment Gazette would be held to bind persons not actual- 
ly aware of the announcement. Officers should cer- 
tainly not rely on notices published in any newspaper 
except the Gazette, unless, of course, the Legislature 
expressly declares other publication to be sufficient, as, 
for instance, under the Railway Act pri^r to sales of 
unclaimed goods. 


* " Saovd eimpbcity." 


180 



CHAPTER IV. 

HIE INDIAN REGISTUATION ACT, III OF 1877. 

AS AMKXDKD BY ACT XII OP 1879. 

ABSTRACT OF THB ClIArTER 

PAO* 


Scope of the Act 132 

lU atlrantagcs .......... i&, 

KxtracU dca'gnedly ineoinplclo ....... 133 


Tkfinxhonici iRiportant terms : section 3— 
Ixasc. 

Signature 

Signed 

IramcTCille property. 


Iforcablo property 133 

Xoto upon t1ic5e (lifinti'>na ....... 133—134 

0 / u^flraUt 

What dooumenta rn«t< be fegu'tcrcd • eecii«n 17 ♦ . • 134 

Any otlirr documents whatg-ceer tnny bo ngiatcr'd : aectioii IB . tb 

Kcteg on gections 17 and 18 ... . . 134—135 

Aa to interlineations, LlanVs, erasures, and alterations : section 20 , 135 

As to the correct tray of describiog the property alluded to : section 

21 lb 

Notea on sections 20 and 31 I35>-13C 


Of the I'tnt o/ fre'enlatioii. 

Except as to uills, and judicial decrees or orders, four months the 
maxitntim period allowed, reckoning from each execution of the 


document section 23 . 138 

Notes on this section ........ i8 

0/ the jlace cf reyittrahon 

Place for registering documents relating to land section 2S . . 137 

Place for registering other documents aic.litin29 ... i4. 

Note on ecctions 28 and 29 ...... tj. 

Of ■fireienttny dotvmenU for regulraltox. 

Who are competent to present section 32 ..... 

Powers-of-attomey for presenting a document nhich are alone rahd • 

section 33 137—138 

Notes on section 33 ......... I 33 

M Z 


131 



CHAP. IV.] 


[aSQISIBATION ACT. ABSTRACT OT TIIE CHAPTER 


Scope and 
advaaUges 
bf the act 
cxplamed. 


0/ the effects ofrtijistrattonand nan-regtilrattan. 

Time from which a registered document operates : section 47 . 

Registered documents when to talce effect against oral agreements : 

section 48 

Effect of failure to register a document required by law to he regis. 
tered ; section 49 ........ 

What documents, of which registraUnniahy law opftonaf, take effect, 

, if registered, against unregistered doenments relating to same 
property ; section 60 , . - . , ‘ . 

Note on sections 47— 50 ........ 

’ Hisceltaneovs prortsions. 

Exemption of Government officers and certain others from perso* 

nal appearance : section 88 139 — 140 

Notes on this section ......... 140 

This Act embodies the law regarding the registra- 
tion of documents. It prescribes those of which regis- 
tration is compulsory, and declares that it is permis- 
sible to register all other documents whatsoever. The’ 
great advantages of a law of this kind are obvious. 
In the first place, registration implies the complete 
protection or persons interested in the document 
against future tampering or making away with it; for 
at the time of registration the document is copied 
verbatim* into one of certain prescribed Government 
registers, and its original terms can thus at all times 
be established. Again, by rendering the registration 
of important documents, such as leases for a term of 
years, deeds of sale or mortgage involving a value of 
Rs. 100 or upwards, and the like, compulsory, the 
Legislature has provided the public with a ready 
means of investigating the state of all titles by 
enabling any person who chooses to pay certain small 
fees to search the registration registers, and thus dis- 
cover all instruments (of which registration is com- 
pulsory) in existence affecting the property of which 
no desires to axamine the title. (In those provinces of 
India to which the Transfer of Property Act, TV of 
1882, has been extended, note of which will bo found 
in the chapter relating to that Act, the Legislature has 
gone further than Act III of 1877 does, and has made 
a written instrument and registration thereof com- 
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pulsory in tbe^case of certain sales and leases, whereas 
in provinces outside the operation of Act IV of 1882 
such sales and leases can be validly effected without any 
written instrument at all. Chapter VII of this 
Manual is specially devoted to Act IV of 1882.) 

Enough has been said to show that the Registration 
Act is a very practical and useful law. It is, more- 
over, one whereof certain provisions should be tho- 
roughly understood by all executive officers. Follow- oniy very 
ing the principles already stated at page 2 of this'iecessary 
Manual, the provisions quoted below from Act III of JuS* 
1877 are designedly left incomplete for the sake of 
brevity and simplicity. It is considered that so much 
as is set out, with the explanations appended, will put 
officers on their guard m this connection sufficiently 
for ordinary purposes, subject, where necessary, to 
reference to the Act itself or in more difficult cases to 
the Law Officers of Government for advice. Puller 
extracts would be inconsistent with the scheme of this 
Manual. 

PART I. 

PBELIUINAfiT. 

3. In this Act, unless there be something repugnant in interprota- 
the subject or contest,—- t*on clause. 

" lease ” includes a counterpart, kabulyat, an undertaking 
to cultivate or occupy, and an agreement to lease : 

“signature” and “signed” include and apply to the 
afiising of a mark * 

“ immoveable property ” includes land, buildingd, here- 
ditary allowances, rights to ways, lights, femes, fisheries or 
any other benefit to arise out of land, and things attached to 
the earth or permanently fastened to any thing which is at- 
tached to the earth, but not standing timber, growing crops, 
nor grass : 

“ moveable property includes standing timber, growing 
crops and grass, fruit upon and juice in trees, and property of 
every other description, except immoveable property. 

Note. — It cannot be too clearly understood that lamited ex- 
words are always to be interpreted in individual Acts 
according to the particular meanings, if any, assigned tions ex pUin- 
to them by those Acts. “ Immoveable property ” as ^ 
defined in Act III of 1877, for example, is by no means 
identical in meaning with the same term as used in 
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the Forest Act VII of 1878. It is essential to bear in 
mind the exact meaning of ** immoveable property ” as 
employed in Act III of 1877 in order to determine 
what instruments do and what do not fall within the 
compulsory registration section 17. 

PART III. 

• OP aEGISTBASLi: DOCTJHENTS. 

Documents 17. Tho documents next hereinafter mentioned shall be 
registered if tho property to which they relate is situate in a 
isoptmiuf 'listrict in which, and if they have been executed on or after 
the date on which, Act No. XVI of 1864, or Act No. XX of 
1866, or Act No. VIII of 1871, or this Act, came or comes into 
force (that is to say), — 

(а) insiniments of gift of immoveable property ; 

(б) other non*lestamentary instruments which pnrport 

or operate to create, declare, assiga, limit or ex- 
tinguish, whether in present or in future, any 
• right, title or interest, whether vested or contin- 

gent, of the value of one hundred rupees and up- 
wards, to or in immoveable property; 

(c) non-teslamentary instruments which acknowledg^e 
tho receipt or payment of ony consideration on 
' account of the creation, declaration, as^signment, 
limitation or extinction of any such right, title 
or interest ; and 

{tV) leases of immoveable property from year to year, or 
for any term cxcewing one year, or reserving a 
yearly rent : 

Provided that tho Local Government may, by order pub- 
lished in the odcial Gnzeue, exempt from the operation of the 
former part of this section any leases executed in any district, 

■ or part of a district, the terms granted by which do not exceed 

five years, and the annual rents reserved by which do not 
exceed fifty rupees. 

Documenu 18. Any of tho documents next hereinafter mentioned 
registered under this Act (that is to say), — 

IS optionsL #*«***## 

(/) all other documents not required by section 17 to ho 
registered. 

^Tsei. “I Notes. — 1. The above portions of sections 17 and 

18 deal with most of the'eases likely to arise in prac- 
tice. They arc subject to certain exceptions not of 
very common occurrence. 
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2. The Act extends to the whole of British India, Scope of the 
except certain tracts specially excluded from its opera- 
tion, viz., the Scheduled Districts of the Madras Pre- 
sidency and the Arakan Hill Tracis District. 

20. The registering ofRcor may in his discretion refuse to Documents 
accept for registration any document in which any interlinea- 

tion, blank, erasure, or alteration appears, unless the persons tbns, blanks, ‘ 
executing the document attest with their signatures or initials erasures, or 
such interlineation, blank, erasure, or alteration. If ho regis- nutations, 
ter such document, he eball, at the timo of registering the 
same, make a note in the register of snch interlineation, blank, 
erasure, or alteration. 

21. (fl) No non-testnmentary document relating to im* Description 
moTcablo property shall bo accepted for registration unless 
contains a description of such property sulBcient to identify 

the same. 

(b) Houses in towns shall be described as situate on the 
north or other side of the street or road (mentioning it) to 
which they front, and by their existing and former occupan- 
cies, and by their numbers if the bouses m such street or road 
arc numbered. Other Louses and lands shall be described by 
their name, if any, and as being in tho territorial division in 
which they aro situate, and by their superficial contents, tho 
roads and other properties on which they abut, and their 
existing occupancies, and also, whenever it is practicablo, by 
reference to a Government map or survey. 

(c) No nou-testamentary document containing a map or Documents 
plan of any property comprised therein shall be occepted for containing 
registration unless it be accompanied by a true copy of the map 

or plan, or, in case such property is situate m several districts, ^ 
by such number of true copies of tbc map or plan as are equal 
to tho number of such districts. 

Notes. — 1. These two sections indicate certain Useios^ness of 
matters to which attention must be paid in preparing 
a document for registration. A conveyance is useless ^ 
which leaves the property uncertain to which it is Erasures 
intended to apply. Erasures, etc., should obviously be 
attested by both parties; but it is far better to invari- 
ably correct in red ink than under any circumstances 
to erase. 

2. As a copy of the plan must be deposited with Points to 
the registering officer, it is to be borne in mind (a) that ^ 
there must be a separate copy for each district in which 
any part of the property comprised in the instrument 
is situate; and (&) that the original plan and all copies 
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of it must be identical, and must be signed as true 
copies by all parties to the instrument, 
runs must 3. These plans must be prepared with absolute 
accuracy. It is not at all generally known that in the 
event ot a discrepancy between the description of the 
property as set out in a conveyance and the delineation 
of the same in the plan annexed to, and forming part 
of, the conveyance, the plan would prevail over the 
description. This is placed beyond doubt by illustra- 
tion (c) to section 92 of the Evidence Act, I of 1872, 
which is as follows : — 

(c) An estate, called “the Ilampur Tea Estate,” is sold 
by a deed which contains a map of the property sold. The 
fact that land not included in the map had always been re- 
garded as part of the estate and was meant to 2>ass by the deed 
cannot be proved. 

It is therefore of great importiance that the plan 
and the description of the “ parcels ” intended to be 
conveyed shall agree exactly; but, above all, the plan 
should accurately delineate all the property which is 
to be included, and no more. 

PAET IV. 


Timo for 

nrnenting 

documenta. 


Certain ei. 
ception.a to 
the rule. 


Prompt regia 
tratlon com 
mended. 


op TUB TIME OP PEESENTATION. 

23. Subject to the provisions contained in sections 24, 25, 
and 2G, no documents other than a will shall be accepted for 
registration unless presented for that purpose to the proper 
otticer within four months from the date of its execution ; 

or, in the case of a copy of o decree or order, within four 
months from the day on which the decree or order was made, 
or. where it is appealable, within four months from the day on 
which it becomes final: 

ProTideil that, where there are several persons executing 
a document at diilercnt times, such document may be presented 
for registration and re-registration within four months from 
tbo date of each execution. 

Notes. — 1. The above rule is, as the section says, 
subject to certain exceptions which relate to cases of 
unavoidable delay, of instruments executed out of Bri- 
tish India, and of the registration office being closed 
on the last day of the usual period. 

2. It will bo noticed from the proviso that an in- 
strument can be executed by several persons at different 
time.? and places, and can ^ presented for registration 
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after each such execution. ‘This is frequently the best 
course to pursue, c .^ , if one executant be about to 
leave India. The sooner that important documents , 
arc registered after their execution, the better. A 
recalcitrant party, refusing after a while to admit 
execution, may give much trouble. 

PART V. 

OF THE ri-VCE OF IIEOISTEATION. 

28. Save as m tins jiart otlicrwiso provided, every docu- pi^cp for to- 
mont mentioned in section 17, clauses (o), (6), (c) and {d'j, and mistering 
section 18, clauses (a), (6) and (c), shall be presented ior 
gistration in the oihcc of a Sub-ltegistrar within whoso sub- ® ° 
district the whole or some portion of the property to which 

such document relates is situate. 

29, Every document other than a document referred to Place for re. 
in section 28, and a copy of a decree or order, may he present- 

ed for registration either in the oflicc of the Sub-Registrar in ntnu **’ 
whose sub-district the document was executed, or in the office 
of any other Sub-Registrar under the Local Govermnent at 
which all the persons executing and claiming under the docu- 
ment desire the same to bo registered. 

Note, — The above sections give the general rules. • 

It is needless to particularise other special means of 
registering elsewhere, which arc also provided by tho 
Act. 

PART VI. 

OR psESExnyG docoments foe begistration. 

32. Except in the cases mentioned in section 31 and sec- Persons to 
tion 89, every document to be registered under this Act, whe- docu- 

ther such registration be compulsory or optional, shall be pre- ”* 
sented at the proper regislroUon office, 

by some person executing or claiming under tho same, or, 
in the case of a copy of a decree or order, claiming under the 
decree or order, 

or by the representative or assign of such person, 
or by the agent of such person, representative or assign, 
duly authorised by power-of-attomey executed and authenti- 
cated in manner hereinafter mentioned. 

33. For tho purposes of section 32, the powers of-attorney Powers-of. 
next hereinafter mentioned shall alone be recognised (that is to«“omejTo- 

sav^ • coeniaablo foi 

J >' pn 

(a) if the principal at the time Of executing the power- 
of-attoruey resides in any part of Rritish 'a 
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in wliicli this Act' is for the time being in force, 
n po’cver-of-attorney executed before and authen- 
ticated by the llegistrar or Sub-Registrar within 
whose district or sub-district the principal re- 
sides ; 

(Ii) if the principal at the time aforesaid resides in any 
other part of Rritish India, a power-of-attomey 
executed before and authenticated by any Magis- 
trate: 

(c) if the principal at the time aforesaid does not reside 
in British India, a power-of-attomey executed 
before and authenticated hy a Notary Public, or 
any Court, Judge, Magistrate, British Consul or 
Vice-Consul, or representative of Ilis Majesty or 
of the Government of India. 

jiupotinnce NoTEs. — 1. If the great probative value of regis- 

tered instruments be duly ixirne in mind, the impor- 
afftMoeu conclusive proof that their execution is a’drait- 

tlonoipiftta* ted by a duly authorised j)erson will bo clear. Neglect 
of this precaution may result in subsequent repudia- 
tion of the, instrument and loss of the security which 
it purports to give. Officers who find it necessary to 
attend to registration of documents should therefore 
be most careful to satisfy themselves that the law is 
duly observed on this point. It will be noticed that ' 
powers-of-attorney purporting to authorise a person 
to admit execution on behalf of an absent executant 
must not only bo authenticated by, but also be executed 
in the actual 'presence of, the authority specified in 
section 33. This is quite a special provision of law, 
very apt to bo overlooked. 

Adequita 2. It is Sufficient if the power-of-attorney pur- 

ports on the face of it to have been duly executed and 
authenticated (section 33). 

Rare eiemp. 3. There aro certain exemptions provided as to . 
}owd° A personal attendance for the above purpose, not of com- 
oun m c j occurrence, as to which the Act can be referred to. 

PART X. 

op THE epfects of begistbatiox and non-begistdatjon. 

Timolroa 47. A registered document shall operate from the time 

which nsgis- from which it would have commenced to operate if no regis- 
tereddocu* 
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tration (liercof lind been required or made, nnd not from tlio 
time of its registration. 

4S. All non-testnmentary documents duly registered under 
this Act, and roKUing to any property, Trlietlicr moveable or 
immoveable, sball take effect against any oral agreement or 
declaration relating to such property, unless where the agree* 
inont or declaration has been accompanied or followed by de* 
livery of possession. 

49. No document required by section 17 to he registered — 
' shall affect any immoveable property comprised therein, or 
confer any power to adopt, 

or be received as evidenco of any transaction affecting such 
property or conferring such power, 

unless it has been registered in accordance with the pio- 
visions of this Act. 


meat 

opemtos. 

Regis torc'l 
docHments 
relating to 
property 
when to tike 
eCect against 
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Effect of non- 
registration 
oi doewnents 
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60. Every document of tho kind mentioned iu clauses (uj, Regwtcnxl 
(6), (c), and of section 17, and clauses (n) nnd (6) of section „“ting*to* 
18, shall, if duly registered, take effect os regards the pioperty hmi of which 
comprised therein, against every unregistered document re* registrntwn 
lating to tho same property, and not being a decree or order, Jlke effect ° 
whether such unregistered document he ot the same nature as against unro- 
tho registered document or not. gistcroddocu- 

Nothing in the former part of this section applies to leases 
exempted under the proviso in section 17, or to the documents 
mentioned in clauses (e), (/). {ff), (^), (A), (t), (;), (4), (1), {7n)> 

(n), and (o) of tho same section. 


Note. — Tho above*quoted sections show the great Need lo know 
legal value of registration, and arc indispensable to 
correct application of tho law. No adequate opinion 
can be formed as to the legal value of any instrument 
until the questions whether it does or does not require * 
registration, and, if it docs, whether it has or has not 
been duly registered, have been decided; while if it 
be a document of any «>tt tofoTred to in section 50 
and it is unregistered, the important further question 
at once arises whether it is net subject to a duly regis- 
tered instrument which will prevail over it. This fact 
can always be ascertained by searching the registra- 
tion registers. 


PART XV. 


Kis ci:iXAm:ous . 

88. Notwithstanding anything herein contained, it shall liegutration 
Hot be necessary for any officer of Government, or for tho Ad- documentj 
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exeoQted by ministrator General of Bengal, Madras or Bombay, or for any 
Govemment Official Trustee, or OMcial Assignee, or for tfie Sfieriff, Be- 
Registrar of a High Court, to appear in person or by 
function. agent at any registration office in any proceeding connected 
ancs. ^ with the registration of any instrument executed by him in his 
official capacity or to sign as prorided in section 58. 

But, when any instrument is so executed, the registering 
officer to whom such instrument is presented for registration 
may, if he think fit, refer to any Secretary to Government or 
to such officer of Government, Administrator General, Official 
Trustee, Official Assignee, Sheriff, Receiver or Registrar, as 
the case may be, for information respecting the same, and, on 
being satisfied of the execution thereof, shall register the in* 
strument. 

'How the ex- NoTES. — 1. The exemption enacted by section 88 

•wtiorsVare saves officcrs much time and trouble, and is justified 
joatified. by the principle embodied in section 57 (7) of the Evi- 
dence Act, I of 1872, under which even Courts of 

justice are bound to “ take judicial notice ” of the 

signatures of gazetted officers of Government, i.e., to 
accept them as genuine without formal proof. It need 
hardly be explained that this does not mean that where 
an officer’s signature is challenged as a forgery, it is 
not open to the parties to offer, and to the Court to 
require, proof on the subject. Similar power is reserv- 
ed to the registering officer by the latter part of section 
88 of Act III of 1877. 

2. The documents enumerated in section 90 (not 
quoted) are wholly exempt from the law as to registra- 
tion. The exemptions do not seem useful enough to 
executive officers to be worth inserting here. 
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Technical though this Act may at first sight 
appear to be, it is nevertheless most important that cers to undeN 
officers should understand its general scope. Great 
trouble is not unfrequently occasioned by ignorance of Actr'^ * 
the effect of certain acts or omissions under the law of 
limitation. It is unnecessary for officers to attempt to 
master the very elaborate schedule which prescribes a 
great variety of periods within which suits may be 
brought, applications made, and so on. What is of 
consequence is, that officers shall understand the main 
principles of the law and know how to apply them. 

There is no law upon ignorance of which contractors 
and their lawyers more frequently or more successfully 
endeavour to trade. 

The law of limitation is an artificial law founded 
on the maxim “ interest reipublicae ut finis sit litium”* 
its object being to compel people to carry their dis- 
putes into Court promptly, if at all. To this end our 
Act fixes a definite peried for every distinct class of 

• “ It !a to the interest of the SUte that there be an end to ligiUlion,’* 
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suit, proportioned to the nature of it, within which the 
suit must be filed, or the cause of action and the right 
to be enforced by suit are extinguished. But certain 
saving provisions are necessarily provided in the Act, 
whereby the period of limitation is extended or renew- 
ed; and it is more especially with reference to these 
provisions that officers should be well informed and on 
their guard. All suits, whatsoever their nature, insti- 
tuted, on behalf of Government, can be .instituted with- 
in the long period of sixty years; but many suits 
against Government must be filed within very short 
periods, unless these be extended or renewed. The 
most common example is Article , 115 of the second 
schedule of the Act : " for compensation for the breach 
of any contract, express or implied, not in writing 
[and] registered and not herein specially provided 
for.” This is the ordinary sort of claim against Gov- 
ernment arising out of contracts. Attempts to entrap 
officers of Government into acts or omissions which 
would have 'the legal effect of such extension or renewal 
are by no means uncommon. Resistance to such 
devices is perfectly .iustifiable. The Government is 
exceptionally ill-qualified to repel unjust claims after 
a long period has elapsed. The officers cognisant of 
the facts are removed by transfer, leave, retirement, 
death, and other causes. The records bearing on the 
case may be destroyed under departmental rules, or 
through accident, or may be lost or even stolen, as has 
frequently happened. The memory of public officers, 
occupied with a multiplicity of affairs, cannot be relied 
on for an indefinite period, and their accuracy is con- 
stantly attacked in Court, even if wilful misrepre- 
sentation be not laid to their charge, as is occasionally 
done. Nothing can therefore be more just than that 
individuals who assert a grievance against Govern- 
ment should seek legal redress, if at all, within the 
prescribed period and should not be allowed to pro- 
tract that period by,aid of written admissions artfully 
obtained from the officers concerned. Demands de- 
partmentally preferred should, on the other hand, bo 
disposed of with all reasonable promptitude, so that 
the period within which the claimant, if dissatisfied, 
may take legal action shall not be unfairly curtailed, 
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The Limitation Act extends to the whole of 
tish India. It is obligatory on the Court to dismiss operation of 
any suit, appeal, or application filed after the prescrib- 
cd period has expired, even though the other party 
docs not set up that fact as a defence. In this respect 
the law of British India is different from the law of 
England. 

The only portions of the Act which it seems neces- 
sary to print in this ^lamial arc sections 19, 20 and 
21, in the part relating to computation of the period 
of limitation, and which arc very important. These 
sections shonld he constantly borne in mind. 

PAllT TIT. 

cojrrcTMiov or period or riuiTATio;!. 

19. f;) ‘Where before Ibe espiriition of Iho period pres- of 
crihed for o suit or application in respect of any property or 
right, an aclmoa-ledgment of liability in respect of such writing 
property or right has l)een made in irrilmg eigned by the 
party against svhom such properly or right has been made in 
-writing signed by the party against whom such property or 
right IS claimed, or by some person through whom he derives 
title or liabilitr, a fresh period of limitation shall he computed 
from the time when the aclcnowlcdgment was so signed. 

(2) ^Vhe^e the writing containing the acknowledgment is 
undated, oral oTideuce may be given of the time when it was 
signed; hut subject tp the provisions of the Indian Evidence 
Act, 1872, oral evidence of its contents shall not be received. 

Explanation 1 — Eor the purposes of this section an ac- 
knowledgment may be sufficient, though it omits to specify the 
exact nature of the property or right, or avers that the time 
for payment, delivery, performance, or enjoyment has not yet 
come, or is accompanied by a refusal to pay, deliver, perform, 
or permit to enjoy, or is coupled with a claim to a set off, or 
is addressed to a person other than the person entitled to the 
property or right. 

Explanation 2 . — In this section ** signed” means signed 
either personally or by an agent duly authorised in this behalf. 

Notes. — 1. Careful perusal of the above section Ackaowiedg. 
will show how cautious an officer should be in his com- pnorto^pir 
munications with persons likely to bring suits against ation of 
the Government.^ It will bo noticed that the acknow-^*^*^ 
ledgrncnt of liability must be made before the Conuaon 

tion of the period prescribed; and a very common coruLtiri 
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device of persons who are deliberately postponing 
action until the officers and evidence available against 
them are out of the way is to secure an admission of 
this kind as near the expiry of the prescribed period 
as possible, thus enabling themselves to further pro- 
tract their “ waiting game.” If this attempt be frus- 
trated, the claimant is — as he ought to be — driven into 
Court without further delay, while the Government is 
still in a position to defend itself effectively. The 
proper way to defeat endeavours to prolong the period 
allowed by law is a simple one, viz , to carefully head 
all replies to such communications from the other side 
with the words '‘without prejudice.*** This is a 
technical phrase understood in law to bring the com- 
munication within the scope of section 23 of the Evi- . 
dence Act, I of 1872, and to protect it from disclosure. 
The writer knows an instance of an officer being deli- 
berately entrapped into giving what was adduced in 
Court as an acknowledgment entitling the contractor 
to a fresh period of limitation. The danger is a very 
real and practical one indeed. 

2. The acknowledgment must be one intended by 
the person making it to admit liability. Of course a 
promise merely to “investigate” a claim does not 
amount to an acknowledgment. 

3. Just as one acknowledgment can give rise to a 
new period of limitation, so a second acknowledgment 
can give rise to a third period, and so on ad infinitum.\ 

4. The words of the second explanation, " duly 
authorised in this behalf,” do not mean specially or 
expressly authorised, but merely that the admission 
must be within the soope of the agent's powers.} 

The admission must be made before the termina- 
tion of his authority.§ 

20. (7) Where interest on a debt or legacy is, before tbe 
expiration of tbe prescribed period, paid as such by tbe person 
liable to pay tbe debt or legacy, or by bis agent duly authoris- 
ed in this behalf, 

• See Chapter IX. Form No 2Z, and rule 3, Civil Suit Rules, Appendix D. 

+ " Without end " 

S V. K No 7 ol 1890. 

§ L. H. 7 I. A., 8, 
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or whoro part of tlio principal of o dcLt is, before tbeEffectof 
expiration of the proscribed period, paid by tlie debtor or ty P^t-paymenl 
his agent duly authorised in this behalf, ^ 

a fresh period of limitation shall be computed from tie 
time when the payment was made. 

Provided that, in the case of pa^l-payment of the princi- 
pal* of a debt, the fact of the payment appears in the hand- 
writing of the person making the same. 

Notes. — 1. The principle of the doctrine 'loder- 
lying this provision is that any such payment is anpro/,“fnl 
acknowledgment of the existence of the debt, from 
which the law infers an undertaking to pay the 
balance. If, therefore, there be no intention in 
admitting or paying a given sum to a claimant of 
ackpowledging any further liability, it is most impor- 
tant* to clearly negative such intention when making 
the payment. If this be properly done, no extension 
of the period of limitation will ensue, “because the 
principle upon which a part-payment takes a case out 
of the statute [i.e., prolongs tbe period of limitation] 
is that it admits a greater debt to bo due at the time 
of part-payment.” 

2. All the notes appended to section 19 supra also 
apply to section 20. 

3. Officers cannot bear too prominently in mindrugoiso 
the provisions of these two sections whenever it iSne“r*^f*'^ 
necessary to correspond with persons advancing or lorgntteo. 
reviving claims more or less stale against Govern- 
ment. 

21. (2) Nothing in tbe said sections readers one of several Ons of 
joint contractors, partners, executors, or mortgagees charge- 
able by reason only of a witten acimowledgment signed, or etc , not°”’ 
of a payment made by, or by the agent of, any other or others chargcablo by 
of them. reason of 

acknowledf. 

Note. — It is, of course, competent to joint con- 
tractors, etc., to duly authorise each other to give ^another of 
acknowledgments and part-payments binding on all. 

This point will be referred to again in Chapter 
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Some general acquaintance with the law on this why officers 
subject is required by all officers whose duty brings 
them into contact with legal instruments. For ex- quamtanco 
ample, a person o5ers to deposit with Government 
security the title-deeds of his house or a promissory 
note or other document in his favour. Time may not 
admit of a reference to the legal advisers of Govern- 
ment as to the correctness and value of the document : 
the executive officer must decide this as best he can. 

But due stamping, like registration, where compul- 
sory by law, is essential, and officers should therefore 
know how to test it. It is impossible at once to omit 
any considerable portion of the Stamp Act (of which 
the schedules annexed to it form part) from this 
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Manual, and yet to furnish in it a complete and safe 
guide on this branch of the law. It will, however, 
perhaps be useful to state the general scope of the Act 
and some of its main principles, and to deal briefly 
with some of those matters which most frequently arise 
under it in practice. Where necessary, the Act itself 
can be Consulted. 

character of Th^ Stamp Act extends to the whole of British 
the Act. India. It is a “ fiscal ” Act, not a “ penal ” one; that 
. is to say, its principal object is to benefit the revenue, 
not to create ofiences. For this reason, with the excep- 
tion of certain specified instruments only, the omission 
to duly stamp a document can be rectified afterwards 
(section 35) by payment of the proper duty and a 
penalty, or, in case of a receipt, by payment of a 
penalty alone, or, in particular circumstances, without 
a penalty (section 41); but these provisions are not in- 
tended to legalise or excuse intentional evasion of the 
law, which is a criminal offence.' Apart from “ court- 
fees,” no instrument of a hind not mentioned in the 
first schedule of the Act requires any stamp, and only 
such of these instruments again as fall within the scope 
-of section 3 {infra) must be stamped. Next, it is 
stamp duty, necessary to remember that the Government, for whose 
benefit the Act is passed, is free (section 9) to reduce 
or remit any stamp duties at pleasure. This power 
has beep extensively used, as will be explained further 
on. The time and manner of stamping, the sort and 
number of stamps to be used, and the question by whom 
the duty is payable, are all material, and carefully pro- 
vided for by the Act, or by the rules made under it. 
It also furnishes means of readily securing within cer- 
tain limits of time an authoritative opinion as to the 
amount of stamp duty, if any, properly payable (sec- 
tion 31). Where possible, recourse will always be had 
with advantage in doubtful cases to this useful provi- 
sion. The adjudication thus got is final and conclu- 
sive. 


matters requiring attention in order to decide 
examining a ‘ whether a document satisfies the Stamp Act include 
document M the following 

to stamp. ® T'ftTJTT# 

(l) Is the instrument mentioned m Schedule J ? 
H8 
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As to this point, the definitions prefixed to the Act schedule i. 
^Yill explain what the particular document is, and a 
glance at Schedule 1 (the headings of which alpha- 
betically arranged will be found infra*) will show 
whether it is ot a kind liable to duty or not. 

(2) Is the instrument chargeable as f ailing 
within section 3\ 

(S) Is it an instrument expressly exempted /romi8 >‘osempt 
duty\ 

The exemptions are ordinarily given under each 
article in Schedule I, but certain general exemptions 
arc provided by section 3 including the very important 
one relating to Government. The Act itself is acces- 
sible to all officers, and it is sufficient to warn them 
of the need to make sure that tlic document in hand 
is not thus exempted from duty before objecting to it 
for want of a stamp. 

(4) Is the instrument specially exempted Section g. 
duty by any notification of Government 
issued under section 9f 

By Notification No. 785 S. R., dated 17th Pebruary 
1899, duties were reduced or remitted on certain docu- 
ments given in Part I of Appendix A of the Stamp 
Act. Amongst other documents so exempted are 
agreements by a contractor with the Public Works 
Department for the due performance of the contract. 

(5) If stamped, is the stamp used of the proper isaump of 

hind ? proper kind ? 

This opens up a large and troublesome subject. To 
print in the Manual the whole of the rules relating 
to it would be very inconvenient. It seems preferable 
to explain where those rules can be found, and to 
briefly indicate their main features. There are three 
distinct sorts of stamps for use under Act II of 1899, 
viz , (a) adhesive stamps, e.g., a common receipt stamp 
which can be affixed by any person, and (&), (c), impress- 
ed stamps, subdivided into (6) impressed that 

is to say, sheets of paper bearing the impression of 
stamps of different values engrave thereon, and sold 


*At page 100. 
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' to the public for use by them in accordance with the 
rules, — and (c) impressed labels, which arc adhesive 
stamps to be affixed and imfressed by certain Govern- 
ment officers only, as directed by the rules. All instru- 
ments, except some hundis, may be written on impress- 
ed sheets, and, except as provided by section 11 and by 
the rules under the Act, must be so written. Only the 
instruments enumerated in section 11 of the ActTuay 
be stamped with adhesive stamps. A large number of 
instruments may be stamped with impressed labels. 
These are enumerated in rule 9. The rules will be 
found in Part II of Appendix A of the Stamp Act. 

It is useful to remember in practice that, unless 
the instrument is a hundi, if it be written on an im- 
pressed sheet, the stamp is certainly right as to kind. 

Sectiooli (6) If the stamp bean adhesive one {not an 

"'impressed label ”), has it been duly cancel- 
led'i 

See section 12 of the Act. 

Attention is drawn to the words “ duly cancelled.” 

mlled.' The cancellation is to be of such a nature that the 
stamp cannot be used again. By sub-clause 3 of the 
section it is provided that the stamp may be cancelled 
by the person required to do so by writing on or across 
the stamp his name or initials or the name or initials 
of the firm with the time and date of the writing “ or 
in any other effectual manner.” It has been held 
(I. L. R. 28 Bora. 432) that the mere drawing of two 
parallel lines without more over a receipt stamp does 
not have the requisite effect.* Similarly it has been ' 
held that a stamp was not cancelled by a small portion 
of the first letter of a person’s signature consisting of 
a slightly curved line. 

Section 13. (I) If ^hc Stamp be an impressed one, does the 

stamp appear on the face of the instru- 
ment 1 

See section 13 of the Act. Section 14 further pro- 
hibits the writing of more than one instrument on the 
same stamp-paper. Neglect of either section is fatal 
(section 15). 

* The carrcctness of thu dei^on was questioned by the Punjab Chief 
, Court 11 the case reported in the Fonjab Hecotd as No 108 of 1008. 
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(S) TT''fl5 the instrument stam-ped cither “ &e/or<? fiction i7. 
or at the time of execution’' t. 

This is universally necessary as regards instru- 
ments executed by any person in British India (section 
17). It is an extremely common error to suppose that 
the stamping of an instrument can be postponed till 
a dispute occurs and the need to produce the document 
in Court arises. As already explained, the law pro- 
vides means to remedy the omission of a stamp under 
certain circumstances. 

(9) If the instrument is stamped with an iTa-^sr^per^ 
pressed stamp or stamps, is the proper stamps used? 
number of stamps used\ 

This is another troublesome point. Disregard of 
the rules under the Act on this subject, which have the 
force of law, will invalidate the stamping. It may 
suffice to here remark that the rules never insist on a 
plurality of stamps, so that a single stamp of the full 
amount required or of higher value must be correct, 
and that, where several stamps are used, the rule on 
the subject should be consulted (rule 6, Part II, Ap- 
pendix A of the Stamp Act). Hundis are subject to 
special rules to bo found in the same notification. 

(10) Is the stamp a^xed correct in amount is stamp cot. 

This must be ascertained by reference to Schedule amb^t t 

I of the Act. 

Most of those parts of the Act referred to in the 
preceding notes, and a few other sections likely to he 
useful to executive officers, are now appended. 


rnCLIMIKAEY. 

I. 2. In this Act, unless there ia somctliing repugnant in the Intorpreta. 
subject or context — clause. 

(6) “ Bond ” includes — "Bond.’' 

(а) any instrument whereby a pcieou obliges himself to 

pay money to another on condition that the obli- 
gation shall be void if a opccified act is perform- 
ed, or is not performed, as the case may bo : 

(б) any instrument attested by a witness and not pay- 

able to order or bearer whereby a person obliges 
himself to pay monoy to another; and 
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(c) any instrument so attested whereby a person obliges 

himself to deliver grain or other agricultural 
produce to another: 

(6) “ Chargeable *’ means, as applied to an instrument 
executed or first executed after the commencement of this Act, 
chargeable under this Act, and, as applied to any other in- 
strument, chargeable under the law in force in British India 
when such instrument was executed or, where several persons 
executed tho instr^lment at different times, first executed; 

(7) “Cheque” means a bill of exchange drawn on a 
specified banker and not expressed to be payable otherwise 
than on demand : 

(10) “Conveyance** includes a conveyance on sale and 
every instrument by which property, whether moveable or im- 
moveable, is transferred inter vtvos, and which is not other- 
wise specifically provided for by Schedule I : 

(11) " Duly stamped ” as applied to an instrument means 
that the instrument bears an adhesive or impressed stamp of 
not less than the proper amount and that such stamp has been 
affixed or used in accordance with tho law for the time being 
in force in British India : 

(16) “ Lease ” means a lease of immoveable property, and 
includes also~ 

(а) a patta, 

(б) a kabuliyat or other undertaking in writing, not be* 

ing a counterpart of a lease, to cultivate, occupy, 
or pay or deliver rent for, immoveable property, 

(o) any instrument by which tolls of any description are 
let, and 

(d) any -nTiting on an application for a lease intended 

to signify that the application is granted: 

(17) “ llortgage-deed *’ includes every instrument where- 
by, for the purpose of securing money advanced, or to be ad- 
vanced, by way of loan, or an existing or future debt, or the 
performance of an engagement, one person transfers, or 
creates, to or in favour of another, a right over or in respect 
of specified property ; 

(21) “ Power-of-atlomey ** includes any instrument (not 
chargeable with a fee under the law relating to Court-fees for 
tho time being in force) empowering a specified person to act 
for and in the name of the person executing it : 

(23) “ Receipt ” includes any note, memorandum or writ- 
ing— 

(a) whereby any money, or any bill oi exchange, cheque 
or promissory note is acknowledged to have been 
'' received, or 
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(6) wLercbj' any olber moveable property is ucknow- 
ledgctl to bare been received in satisfaction of a 
debt, or 

(c) vrbereby any debt or demand, or any part of a debt 

or demand, is acknon-lcdged to have been satis* 
fied or discharged, or 

(d) wbicb signifies or imports any such acknowledg- 

ment, 

and wbetber tbc same is or is not signed vritb tbe namo of 
any person. 

Note. — It vriU be observed that several of tbc Technical 
above defi.nitions arc highly technical and include 
more than the terms defined arc generally understood tent of den. 
in ordinary parlance to mean. Take, for instance, the 
definition oi “ bond.” No one would popularly sup- rbmed. 
pose such an instrument as that defined in (5) (c) to bo 
a ” bond.” Unless ” attested,” it is not a bond : attesta- 
tion in this case makes all the difference. Tbe utmost 
care must be exercised to bear in mind that tbe Acts 
of tbc Legislature have a language of their own; that 
this language is by no means uniform throughout the 
statute-book i and that all definitions in particular Acts 
are doubly limited, tiiz., {a) to the Act itself, {b) by any 
” repugnancy in tbe subject or context.” Some terms 
indeed have been dealt with and defined, in the absence 
of repugnancy, for all future Acts by what are known 
as “ the General Clauses Acts;” but, except as to these 
terms, the rule prevails that words defined in an Act 
are so defined for the fur-poses ojthat Aot and no more, 
and always subject also to any repugnancy in the 
context. It should be borne in mind that the defini- 
tions in which the word “ includes ” is used instead of 
the word “ means ” are not exhaustive. 

STAHP DUTIES. 

A. — Of the liability of instruments to duty. 

3. Subject to tbo provisions of this Act and the exemp- Instrumenta 
tlons contained in. schedule I, the following instruments shall chargeable 
be chargeable with duty of the amount indicated in that 
schedule as tbe proper duty therefor respectively, that is to 
, say— 

(<z) Every instrument mentioned in that schedule, 
which, not having been previously executed by 
any person, is executed in British India on or 
after the first day of July 1899 : 
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(6) Every bill of exchange, cheque or promissory note 
drawn or made out of British India on or after 
that day and accepted or paid, or presented for 
. acceptance or payment, or endorsed, transferred 
or otherwise neg^ated, in British Imdia : and 
(c) Every instrument pother than a bill of exchange, 
cheque or promissory note) mentioned in that 
schedule, which, not having been previously exe- 
cuted by any person, is executed out of British 
India on or after that day, relates to any pro- 
perty situate, or to any matter or thing done or 
to he done, in British India, and is received in 
British India. 

Provided that no duty shall he chargeable in respect of— 

(1) Any instrument executed by, or on behalf of, or in 
favour of, the Government in cases where, but for this exemp- 
tion, the Government would he liable to pay the duty charge- 
able in respect of such Instrument; 

(2) any instrument for the sale, transfer or other disposi- 
tion, either absolutely or by way oi mortgage or otheiwise, 
of any ship or vessel, or any part, interest, share or property 
of or in any ship or vessel registered under the Merchant §hip* 
.ping Act, 1894, or under Act XIX of 1838, or the Indian 
Hegistration of Ships Act, 1841, as amended by subsequent 
Acta. 

4. (1) TVhere, in the case of any sale, mortgage or settle* 
ment, several instruments aro employed for completing the 
transaction, the principal instrument only shall be charge- 
able with the duty prescribed in Schedule I for the conveyance, 
mortgage or settlement and each of the other instruments 
shall be chargeable with a duty of one rupee instead of the 
duty (if any) prescribed for it in that schedule. 

(2) The parties may determine for themselves which of 
the instruments so employed shall, for the purposes of sub- 
section (1) be deemed to be the principal instrument. 

Provided that the duty chargeable on the instrument so 
determined shall be the highest duty which would be charge- 
able in respect of any of the said instruments employed. 

5. Any instrumc ' ’ ’ ■ ’ ■ . ■ several dis- 
tinct matters shall b* ;ate amount 

of the duties with ^ each com- 

prising or relating to one of such matters, would be charge- 
able under this Act. 

. ■ 9. The Governor General in Council may, by rule or 
order published in the Gazette of India, 

(a) reduce or remit, whether prospectively or retrospec- 
tively, in the whole or any part of British India, 
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tlio duties witb which ony instruments or any 
particular class of instruments, or any of the in- 
struments belonging to such class, or ony instru- 
ments when executed by or in favour of any 
particular class of persons, or by or in favour of 
any members of such class, ore chargeable. 

B. — Of atfimpi and the mode of uting them. 

11. The following instruments may bo stamped with 
adhesive stamps, namely: — 

(a) instruments chargeable with the duty of one anna, U*®of 

except parts of bills of exchange payable other- 
wise than on demand and draxm in sets; 

(b) bills of exchange, cheques and promissory notes 

drawn or made out of British India. 

12. (1) IVhocvcr affixes any adhesive stamp to any instru- CancelUtioo 
ment chargeable with duty, which has been executed by any B^besiTe 
person, shall, when aflixing such stamp, cancel the same so *‘*’“P** 
that it cannot bo used again; 

and whoever executes ony instrument on any paper bear- 
ing an adhesivo stamp shall, at tho time of execution, unless 
such stamp has been already cancelled in monner aforesaid, 
cancel the same so that it cannot be used again. 

(2) Any instrument bearing an adhesive stamp which has 
not been cancelled so that it cannot be used again shall, so far 
as such stamp is concerned, be deemed to be unstamped. 

(3) The person required by sub-section (1) to cancel an 
adhesive stamp may cancel it by writing on or across the 
stamp his name or initials or the name or initials of his firm 
with the true date of bis so writing, or in any other effectual 
manner. 

13. Every instrument written upon paper stamped with How Inatm. 
an impressed stamp shall be written in such manner that the 

stamp may appear on the face of tho instrument, and cannot impressed 
be used for or applied to any other instrument. etamps are to 

^ bo WtlttOQ. 

14. No second instrument chargeable with duty shall be Only one in- 
written upon a piece of stamped paper upon which an instru- 

ment chargeable with duty has already been written ■ Pro- stamp, 
vided that nothing in this section sbalL prevent any endorse- 
ment which is duly stamped or is not chargeable with duty 
being made upon any instrument for the purpose of trans- 
ferring any right created or evidenced thereby, or of acknow- 
ledging the receipt of any money or goods the payment or 
delivery of which is secured thereby. 
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15. Every instrument written in contravention of section 
thirteen or section fourteen, shall be deemed to be unstamped. 

C, — Of the time of stamping instruments. 

17. All instruments chargeable with duty and executed 
by any person in British India shall he stamped before or at 
the time of execution. 

18. (1) Every instrument chargeable with duty executed 
only out of British India, and not being a bill of exchange, 
cheque or promissory note, may be stamped within three 
montis after it has been first received in British India. 

(2) "Where any such instrument cannot, with reference to 
the description of stamp prescribed therefor, be duly stamped 
by a private person, it may be taken within the said period of 
three months to the Collector, who will stamp the same, in 
such manner as the Governor General in Council-may by rule 
prescribe, with a stamp of such value as the person so taking 
such instrument may require and pay for. 

E. — Duty hy whom payable. 

29. In the absence of an agreement to the contrary, the 
expense of providing the proper stamp shall be bome~ 

(a) in the case of any instrument described in any of 
the following article of schedule I, namely, — 
T7o. 2. (Administration Bond), 

No. G. (Agreement to Mortgage), 

No. 13. (Bill of Exchange), 

No. 15. (Bond), 

No. 26. (Customs Bond), 

No. 32. (Farther Charge), 

No. 34. (Indemnity Bond), 

No. 40. (Mortgage Deed), 

No. 49. (Promissory note), 

No. 65. (Release^, 

No. 57. (Security Bond or Mortgage Deed), 

No. G2. (c) (Transfer of any interest secured by a bond, 
mortgage deed or policy of insurance) — by the 
person drawing, making or executing such in- 
strument, 

(5) in the case of a policy of insurance — by the person 
effecting the insurance : 

(c) in the case of a conveyance (including a reconvej'- 
anco of mortgaged property) by the grantee : in 
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llie case of n lease or ngrcemenl to lease — by tbe 
lessee or intended lessee:. 

(J) in tbc case of a counterpart of a lease — by tbe , ' - 1 

lessor: 

(c) in tbe caSo of an instruiucnt of exchange — by tbe 
parties in equal shares: 

(/) in tbc case of a ccrtificato of sale — ^by tbc purchaser 
of tbe property to which such certificate relates : 
and 

(« 7 ) in tbc case of an instrument of partition by the 
parties thereto in proj>orliou to their respective 
shares in the whole property partitioned, or, 
when the partition is made in execution of an 
Order pass«?d by a Hevenue Authority or a Civil 
Court or arbitrator, in such proportion as sucb 
autborily, Court or Arbitrator directs- 

Notes. — 1. Section 17. — It is specially necessary Ono-anna 
to examine executed instruments chargeable with aj^“®,fnced* 
one-anna duty, because stamping of these (and some *p«ci«iiy 
others) subsequently to execution is specially prohibit- R^nalon. i 
cd by the Act, and the absence of stamp before execu- 
tion i-s therefore irremediable. — An unstamped receipt 
can be produced in evidence on payment of a penalty 
of one rupee. 

Section 29. — It is to be borne in mind that the ccnorai ex. 
parties can always regulate by agreement the c|ncstiou®™P^'®"j'“ 
by whom the duty on any instrument whatever is to be Government, 
paid. In this connexion reference may usefully be 
made to the general exemption under section 3 which 
is as follows : — 

“ Provided that no duty shall bo chargeable in 
respect of — 

‘(1) Any instrument executed by, or on behalf of, or in 
favour of the Government in cases where, but for this exemp- 
tion, the Government would be liable to pay the duty charge- 
able in respect of such instrument.” 

By utilising this exemption, any instrument can 
be rendered free of duty. All that is necessary is to 
insert in it a clause, under section .29 of the Act, 
whereby the Government agrees to bear the expense of 
providing the proper stamp. The general exemption 
under section 3 then steps in, and obviates the need 
of any stamp at all. 
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AdJudioatioQ 
a> to proper 
stamp. 


Collector 
may call for 
abstract and 
evidence. 


Certificate by 
Colleotor. 


ADJUDICATION AS TO STAMPS. 

31. (1) When any instrument, whether executed or not, 
and whether previously stamped or not, is brought to the 
Collector, and the person bringing it applies to have the 
opinion of that ofBcer as to the duty (if any) with which it is 
chargeable, and pays a fee of such amount (not exceeding five 
rupees and not less than eight annas) as the Collector may in 
each case direct, the Collector shall determine the duty (if 
any) with which in his judgment the instrument is charge- 
able : 

(2) For this purpose the Collector may require to be 
furnished with an abstract of the instrument, and also with 
such affidavit or other evidence as he may deem necessary to 
prove that all the facts and circumstances affecting the charge- 
ability of the instrument with duty, or the amount of the duty 
with which it is charge.\ble, are fully and truly set forth 
therein, and may refuse to proceed upon any such application 
until such abstract and evidence have been furnished accord- 
ingly- 

32. (1) When an instrument brought to the Collector 
under section thirty-one is in his opinion one of a description 
chargeable with duty, and 

(u) the Collector determines that it is already fully 
■ stamped, or 

(h) the duty determined by the Collector under section 
thirty-one, or such a sum as, with the duty al- 
ready paid in respect of the instrument, is equal 
to the duly so determined, has been paid, 

the Collector shall certify by endorsement on such instru- 
ment that the full duty (stating the amount) with which it is 
chargeable has been paid. 

(2) 'When such instrument is in his opinion not charge- 
ablo with duty, the Collector shall certify in manner afore- 
said that such instrument is not so chargeable. 

(3) Any instrument upon which an endorsement has been 
made under this section shall be deemed to be duly stamped, 
or not chargeable with duty, as the case may he; and, if 
chargeable with duty, shall be receivable in evidence or other- 
wise, and may be acted upon and registered as if it had been 
originally duly stamped. 

Provided that nothing in this section shall authorise the 
Collector to endorse — 

(a) any instrument executed or first executed in British 
India and brought to him after the expiration of 
one month from the date of its execution or first 
execution as the case may bo; 
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(6) any instrument executed or first executed out of 
British India and hrought to him after the ex- 
piration of three months after it has hcen first 
received in British India; or 

(c) any instrument charpeable with the duty of one 
anna, or any hill of exchange or promissory note, 
when brought to him after the drawing or exe- 
cution thereof on paper not duly stamped. 

35. Xo in<tnimrnl chargeahlo with duty shall ho ad- 
mitted in evidence for any purpose by nnv person having bv gtampixl in- 
law or eon«cnt of parlies antborily to receive evidence, or shall ndtuUsibloia 
be acted upon, registered or aulbcnlicated bv any such person e^“icnco, eto. 
or by any public ofRcer, unless such instrument is duly 
stamped : — 

Provided that— 

(rt) any such instrumenl not being an instrument 
chargeable witb a duty of one anna onlv, or a 
bill of exebange or proml'toiy note, shall, sub- 
ject to all just exceptions, be admitted in evi- 
dence on payment of the duty with which the 
same Is chargeable, or, in the case of an instru- 
ment insutRcienlly stamped, of the amount re- 
quired to make up such duty, together with n 
penalty of five rupees, or, when ten times the 
amount of the nroper dutv or deficient portion 
thereof exceeds five rupees, of a sum equal to ten 
times such duty or portion; 

(l>) where any person from whom a stomped receipt 
could have been demanded, has given an un- 
stamped receipt and eucli receipt, if stamped, 
would be admissible in evidence against him, 
then such receipt shall be admitted in evidence 
against him on payment of a penalty of one 
rupee by the person tendering it *, 

(c) where a contract or agreement of any kind is effect- 

ed by correspondence consisting of two or more 
letters and any one of the letters bears the pro- 
per stamp, the contract or agreement shall be 
deemed to bo duly stamped ; 

(d) nothing herein contained shall prevent the admis- 

sion of any instrument in evidence in any pro- 
ceeding in a Criminal Court, other than a proceed- 
ing under Chapter XII or Chapter XXXVI of 
the Code of Criminal Procedure, 1898; 

(e) nothing herein contained shall prevent the admission 

of any instrument in any Court when such in- 
strument has been executed by or on bebali of 
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tlie Government, or where it bears the certificate 
of the Collector as provided by section 32 or any 
other provision of this Act. 

True scope of NoTE. — Executivc officcrs will find section SI a 

erpiSS. convenient resource when in any doubt as to the 

amount of duty chargeable. And although the early 
part of the section only refers to the amount of duty, 
and does not touch those other points indicated above 
ds equally material, yet it is important to notice that 
• lower down it is distinctly provided that “ any instru- 

ment upon which an endorsement has been made under 
this section shall be deemed to be duly stamped, or not 
chargeable with duty, as the case may be.” Thus the 
certificate would also conclusively cover every other 
point essential to “duly stamping.” (See the defini- 
tion of this expression, suftc^. There are, however, 
large restrictions on the powers of the Collector under 
section 31 as to time and certain instruments specified 
(see thcend of section 32). 


SHE0ULE I. 

Description of instruments luibU to duty. 


1. Acknowledgment of a 

OERT. 

2. Administration-Bond. 

3. Adoptiok-Dcep. 

4. Affidavit. 

5. Ageeeuckt or Meuo- 

RANDDM OF AN ACRCE- 
MENX. 

G. Agreement bv wat of 
Equitable Mortgage. 

7. Apfointment in execu- 

tion OF A Power. 

8. ArrnusEMBKT or Valu- 

ation. 

9. Apfreniiceshit-Deed. 

10. Articles of Associa- 

tion of a Comtant. 

11. Articles of CixEKsnir. 

12. Award. 

13. Bill of Exchange. 

14 . Bill of Lading. 

15. Bond. 

IG. Bottomrt Bond. 

*17.' Cancellation. 

^00 


18. Certificate op Sale. * 

19. CEnTlFlCATB OR OT/IER 

Document. 

20. Charter Party. 

21. Cheque. 

22. Composition Deed. 

23. Conveyance. 

24. Copt or Extract. 

25. Counterpart or Dupli- 

cate. 

2G. Customs Bond. 

27. Deuenturb. 

28. Delivery order in res- 

pect OF Goods. 

29. Divorce. 

30. Entry as an Advocate, 

Vakil or Attorney on 
the roll of any High 
Court. 

31. Exchange of Property. 

32. TimTUES CsAsaB. 

33. Gift. 

84.' Indemnity Bond. 

35. liCASE. 
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3G. LeTTEKS of ALLOTiIE^'T 
OF SnAEES. 

37. ■Lettee of Ceedit. 

38. Lettee of Lice^jse. 

39. ilEMOE\M)T71I OF ASSO- 

CI.mOK OF A COiIPA>T. 

40. iloRTGAGE Deed. 

41. ilOETGAGE OF A CeOP. 

42. XoT.uiiAD Act. 

43. Note on 3Ir.ifOE 4.VDCM. 

44. Note or Protest bt the 

IIastee of a Ship. 

45. Paetitio.-?. 

40. PARTXERSniP. 

47. PoLICT OF Assurvnce. 

48. Po\vee*of-Attornet. 

49. PsoiaasoET Note. 

50. Protest or liiu. or 

Note. 


6^1. Protest et the Mastee 

OF A Ship. 

52. pROST, 

63. UncEiPT. 

54. BEco?r\’EY\xcE or 3 Iort» 

cioED Property. 

55. Release. 

66. Rcspoxde.n'tia Bond. 

57. SncimiTYBONDORilORT- 
G\CE Df.ed. 

58 Settlesient. 

69. Su-iEE Warhvnts. 

CO. SiiirriNo Order. 

Cl. SOERENDER OF LeASE. 

C2. Te.ixsfer. 

63 Transfer of Lease. 

G4. Trdst. 

G5. Warrant for Goods. 
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This is so technical an Act that mention of it is why this Act 
introduced into Ibis Manual with reluctance. But in- ih^iSnuah 
asmuch as in those territories in British India where 

it is in force, “the chapters and sections which 

relate to contracts shall be taken as part of the Indian 
Contract Act” (section 4), and the relevant parts of 
the Act are also to be “read as supplemental” to the 
Registration Act, it is plainly necessary to convey 
some general idea of the scope of this Act, at least in 
so far as it affects those Acts, IX of 1872 and TIT of 
1877. 

It now extends to the whole of British India, ex- Exuot of lie 
cept (a) the Punjab,* (6) what are called “the Sebe-'^et* 
duled districts ” of Bombay, and (c) the area in Lower 
Burma not included within the local limits of the 
ordinary civil jurisdiction of the Recorder of Ran- 
goon. It provides a series of special rules regulating 
the transfer of property, moveable and immoveable, 
and deals in particular with sales, mortgages, and 
leases of immoveable property. As officers constantly 
have to act on their ov7n judgment in respect of such 
sales and leases (mortgages can be omitted as much 
less commonly requiring disposal by executive officers), 
it will be useful to quote the principal sections on 
these subjects; but the rest of the Act can be almost 
entirely passed over. Its last chapter is, however, 
important. It relates to the transfer of actionable 
claims, and a case could be cited in which acquain- 
tance with the law on this point on the part of an 
executive officer would have prevented protracted 
litigation. It is simple and short. 

The Act is logically framed. It begins by declar- pjg-cAi fram- 
ing a general rule as to oral transfers, and then sets 
out the only exceptions to that rule which are deemed 


* Stt the Doto on page 1C3 regarding Cantonments in the Fonjab 
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expedient. The rule is enacted in section 9 as fol- 
lowsj — 

Oral transfer. 9. A transfer of property may be made tvitbout ■writing 
in every case in which a writing is not expressly required by 
law. 

The only other provi.«!ions requiring reference 
before turning to the chapters of this Act on sales and 
leases are sections 52 and 53 : — 


Transfer of 
property 
pending suit 
relating 
thereto. 


ViaaduUnt 

transfer. 


Utility cl * 
these see. 


52. During the active prosecution in any Court Laving 
autbority in British India, or established beyond the limits of 
British India by the Governor General in Council, of a conten- 
tious suit or pi’oceeding in which any right to immoveable pro- 
perty is directly and specially in question, the property cannot 
be transferred or otherwise dealt with by any party to tbe suit 
or proceeding so as to affect the rights of any other party there- 
to under any decree or order which may be made therein, 
except under tbe authority of the Court and such terms as it 
may impose. 

63. Every transfer of immoveable property made with in- 
tent to defraud prior or subsequent transferees thereof for 
consideration, or co-owners or other persons having an interest 
in such properly, or to defeat or delay the creditors of the 
transferor, is voidable at the option of any person so defraud- 
ed, defeated or delayed. 

"Where the effect of any transfer of immoveable property is 
to defraud, defeat or delay any such person, and such transfer 
is made gratuitously or for a grossly inadequate consideration, 
the transfer may be presumed to have been made with such in- 
tent as aforesaid. 

Nothing contained in this section shall impair the rights 
of any transferee in good faith and for consideration. 

Note. — These sections, it will be noticed, place 
large and valuable restrictions on tbe common practice 
of evading liability under impending decrees of the 
Civil Courts by the device of making over tbe debtor’s 
property to third parties. Knowledge of this rule of 
law may prove of. great use to executive officers, who 
may by its means 1^ enabled to frustrate fraudulent 
action of this sort which they bay have reason to sus- 
pect will otherwise be attempted.* 


OF SAIXS OF niilOVEABLE mOPEnTT. 

“Silo” 64. “ Rale’* is a trausfei; of ownership in. exchange for a Cm-x 

deiincJ. price paid or promised op part-paid and part-promised. 
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[•] 'Such transfer, in tLo case of inngiblo immoveable gale how ' 
property of tbe value of one Lnmlrcd rupees and upwards, or 
in the case of a reversiorv or other intangible thing, can be 
made only by a regLstored instrument. 

[*] ‘In tho case of tangible immoveable property of a 
value less than one hundred rupees, such transfer may bo made 
either by a regisiercd instrument or by delivery of the pro- 
perty. 

Delivery of tangihlo immoveable property takes place 
when the Boiler places the buyer, or such person as he directs, 
in possession of tho property. 

A. contract for the sale of immoveable property is a con- Contract fw 
tract that a sale of such property shall take place on terms 
settled between the parties. 

It does not of itself create any interest in or charge on 
such property. 

55. In the absence of a contract to the contrary, the IWeht and 
buyer and the seller of immoveable property respectively are 
suoject to tho liabilities, and have the rights, mentioned in tho 
rules nest following, or such of them as are applicable to the 
property sold : 

(1) The seller is bound — 

(u) to disclose to tbe buyer any material defect in the 
property of uhich the seller is, and the buyer is 
not, aware, and which the buyer could not with 
ordinary care discover; 

(6) to produce to tho buyer on his request for examina- 
tion all documents of title relating to the pro- 
perty which are in the seller's possession or 
power ; 

(c) to answer to the best of his information all relevant 

questions put to him by the buyer in respect to 
the property or the title thereto; 

(d) on payment or tender of the amount due in respect 

of the price to execute a proper conveyance of 
the property when the buyer tenders it to him for 
execution at a proper time and place; 

(c) between the date of the contract of sale and the de- 
livery of the property, to take as much care of 
tho property and all documents of title relating 
thereto which arc in hU possession, as an owner 
of ordinary prudence would take of such pro- 
perty and documents ; 


* S<e Note 1 on page 168, in/za 
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if) to give, on being bo required, the buyer, or such 
person as he directs, such possession of the pro- 
perty as its nature admits ; 

(s') to pay all public charges and rent accrued due in 
respect of the property up to the date of the sale, 
the interest on all incumbrances on such property 
due On such dale, and, except where the property 
is sold subject to incumbrances, to discharge all 
incumbrances on the-property then existing. 

(2) The seller shall be deemed to contract with the buyer 
that the interest which the seller professes to transfer to the 
buyer subsists, and that he baa power to transfer the same; 

provided that, where the sale is made by a person in a 
fiduciary character, he shall be deemed to contract with the 
buyer that the seller has done no act whereby the property is 
incumbered, or whereby he is hindered from transferring it. 

The benefit of the contract mentioned in this rule shall be 
annexed to, and shall go with, the interest of the transfree as 
such, and may bo enforced by every person in whom that in- 
terest is for the whole or any part thereof from time to time 
vested. / 

(3) TP'here the whole of the purchase-money has been 
paid to the seller, be is also bound to deliver to the buyer all 
documents of title relating to the property which are in the 
seller's possession or power: 

provided that la) where the seller retains any part of the 
property comprisea in such documents, he is entitled to retain 
them all, and (b) where the whole of such property is sold to 
different buyers, the buyer of the lot of greatest value is en- 
titled to such documents. But in case (a) the seller, and in 
case (b) the buyer of the lot of greatest value, is bound upon 
every reasonable request by the buyer, or by any of the other 
buyers, as the case may be, and at the cost of the person mak- 
ing the request, to produce the said documents and furnish 
such true copies thereof or extracts therefrom as he may re- 
quire; and in the meantime the seller, or the buyer of the lot 
of greatest value, as the case may be, shall keep the said docu- 
ments safe, uncancelled, and nndefaced, unless prevented from 
BO doing by fire or other inevitable accident. 

(4) The seller is entitled— 

(а) to the rents ond profits of the property till the 

ownership thereof passes to the buyer; 

(б) whore the ownership of the property has passed to 

the buyer before payment of the whole of the 

■ purchase-money, to a charge upon the property 

in the hands of the buyer for the amount of the 
pyrchn«e-inoney, or any part thereof remaining 
unpaid, and foV interest on such amount or part. 

ICO 
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(5) The buyer is bound — 

(а) to disclose to the seller any fact ns to the nature or 

extent of the Bcller’s interest in the property of 
which the buyer is aware, but of which ho has 
reason to believe that the seller is not aware, and 
which materially increases the value of such in* 
terest ; 

(б) to pay or tender, at the time and place of complet- 

ing the sale, the purchase-money to the seller or 
such person as ho directs : provided that where 
the property is sold free from incumbrances, the 
buyer may retain out of the purchase-monev the 
amount of any incumbrances on the property 
existing at the date of the sale, and shall pay the 
amount so retained to the person entitled thereto; 

(c) where the ownership of the properly has passed to 

the buyer, to bear any loss arising from the 
destruction, injury or decrease in value of the 
property not caused by tho seller; 

(d) where the ownership of the property has passed to 

tho buyer, as between himself and tho seller, to 
pay all public charges and rent which may be- 
come payable in respect of the property, the prin- 
cipal moneys duo on any incumbrances subject to 
which the property is sold, and the interest there- 
on afterwards accruing due. 

(6) The buyer is entitled— 

(a) where the ownership of the property has passed to 

him, to the benefit ot any improvement in, or 
increase in value of, the property, and to tho 
rents and profits thereof ; 

(b) unless ho has improperly declined to accept delivery 

of the property, to a charge on the property, as 
against the seller and all penons claiming under 
him with notice of (he payment, to the extent of 
the seller’s interest in the property, for the 
amount of any purchase-money properly paid by 
the buyer in anticipalioa of the delivery and for 
interest on such amount; and, when he properly 
declines to accept the delivery, also for the ear- 
nest (if any) and for the costs (if any) awarded 
to him of a suit to compel specific performance of 
the contract or to obtain a decree for its rescis- 
sion. 

An omission to make such disclosures as are mentioned in 
this section, paragraph (1), clauso (o), and paragraph (5), 
clause (o), is fraudulent. 
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Special ex- NoTES. — 1. It js important to bear in mind that 

ofewtKi. paragraphs marked [*] in section 54 are in force 
in every cantonment in British India, even in the 
Punjab — see Act XIII of 1889, section 32 (1). 

The two ex- 2. It will be noticed that two exceptions are 

enacted to the general rule under which, save as other- 
oral transfer. wise provided, all oral tiansfers are valid, viz.^ (a) as 
to tangible immoveable property worth Rs. 100 or more, 
and (6) as to all intangible things. An actionable 
claim is such a thing. 


Section 6j, 3. Tlio third paragraph of section 54 is not meant 

?ot\^hSst.‘ ^ “exhaustive,” i.e., to enumerate the only ways in 
iTc. which the property can be transferred. Were this 

• the meaning, the wording would be, as in the second 

paragraph, “ can be made only,” ct cetera. 


Section 55 4. It is material to bear in mind that section 55 

'o'ptwa purport to absolutely bind buyers and sellers, 

parties » but, on thc Contrary, expressly leaves it open to them 
to contract otherwise. The section furnishes a very 
useful "statutory” set of conditions, which, so far 
as applicable to the property sold, will govern every 
sale ot immoveable property of whatever value, unless 
tiic parties see' fit to make other terms. It is there- 
fore very necessary that all officers who may have occa- 
sion to buy or to sell such property for Government 
shall thoroughly understand the conditions which will 
he a'p'plicahle by mere jorce of law unless ex'pressly 
negatived. Even in the Punjab, where this Act is not 
yet generally in force, the Courts commonly give effect 
to these sections by adopting their provisions as rea- 
sonable, and by ruling that these conditions impliedly 
attached to sales which come before them for adjudica- 
tion. 


r.ffcreneeto 5. Together With this section, prescribing among 
th?Co“ntMct other matters the duties of the seller and thc buyer,' 
Act, \ ‘ and (see the last paragraph of thc whole section) 

\ declaring thc omission of «;rtain of those duties to be 
\. fraudulent, must be read the Exception to section 19 
^of thc Contract Act, one of the most important of the 
many departures from the law of England enacted in 
that Act. ivs already explained elsewhere, the 
mai^ underlying this Exception is that thc law will 
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not assist those who arc negligent, even against per- 
sons who have fraudulently kept silent. Olhcers must 
therefore never cease to bear in mind that our Indian 
law requires of all to be reasonably diligent and 
watchful of their own intereots- The italicised words 
of the section, sub-section 1 (a), “ could not with 
ordinary care discoter" arc virtually identical with 
those of the Exception to section 19 of the Contract 
Act, '"had the means of discovering the truth with 
ordinary diligence" 

or LE.ASES OF IMMOVEABLE mOPERTY. 

Chap. V. 105. A lease of immoTcable propeity is a transfer of a Lease de- 
right to enjoY Buch property,. made for a certain time, express 
or implied, or m perpetuity, in consideration of a price paid 
or promised, or of money, a share of crops, service or any other 
thing of value, to be rendered periodically or on Bpectfied 
occasions to tlio transferor by tbo transferee, who accepts the 
transfer on such terms. 

Tho transferor is called the lessor, the transferee is called Lossoc, 
the lessee, the price is called the premium, and money, share, 
service or other thing to be so rendered is called the rent. tent"efined. 

' 106. In the absence of a contract or local law or usage to Duiationof 
the contrary, a lease of unmoveable property for agricultural eertaia leaso# 
or manufacturing purposes shall be deemed to be a lease from contrwj”/ 
year to year, terminable, on the part of either lessor or lessee, bcaikwor 
by six months’ notice expiring with the crid of a year of the wge. 
tenancy; and a lease of immoveable property for any other 
purpose shall be deemed to be a lease from month to month, 
terminable, on the part of either lessor or lessee, by fifteen 
days’ notice expiring with the end of a month of the tenancy. 

Every notice under this section must be in writing, signed 
hy or on behalf of the person giving it, and tendered or de- 
livered either iiersonally to the party who is intended to be 
bound by it, or to one of his family or servants at his residence, 
or (if such tender or delivery is not practicable) affixed to a 
conspicuous part of tbo property 

[*]* 107 A lease of immoveable property from year to Leases how 
year or for any term exceeding one year, or reserving a yearly made, 
rent, can be made only by a registered instrument. 

All other leases of immoveable property may be made 
either by an instrument or by oral agreement. 

lOS. In tbo absence of a contract or local usage to the Uigtis and 
contrary, the lessor and the lessee of immoveable property, as 


* See Note 1 on page 172, tn/ra 
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against one another respectiyely, possess the rights and are 
subject to the liabilities mentioned in the rules next following, 
or such of them as are applicable to property leased 

A. — Rights and liabilities of the lessor. 

(a) The lessor is bound to disclose to the lessee any mate- 
rial defect in the properly, with reference to its intended use, 
of which the former is and the latter is not aware, and which 
the latter could not with ordinary care discover : 

(6) the lessor is bound on the lessee’s request to put him 
in possession o'f the property : 

(c) the lessor shall be deemed to contract with the lessee 
that if the latter pays the rent reserved by the lease and per- 
forms the contracts binding on the lessee, he may hold the 
property during the time limited by the lease without inter- 
ruption. 

The benefit of such contract shall be annexed to and go 
with the lessee’s interest as such, and may be enforced by 
every person in whom that interest is for the whole or any part 
thereof from time to time vested. 

B. — Rights and liabilities of the lessee. 

’ • *’ •' * the lease any accession is 

• • . (subject to the law relat- 

• • • • force) shall be deemed'to 

(c) if by firo, tempest or flood, or violence of an army or 
of a mob, or other irresistible force, any material part of the 
property be wholly destroyed or rendered substantiallv and 
permanently unfit for the purposes for which it was let, the 
lease shall, at the option of the lessee, be void : 

, Provided that, if the injury bo occasioned by the wrong- 
ful act or default of the lessee, he shall not be entitled to avail 
himself of the benefit of this provision : 

(/) if the lessor neglects to make, within a reasonable 
time after notice, ony repairs which he is bound to make to the 
property, the lessee may make the same himself, and deduct 
the expense of such repairs with interest from the rent, or 
otherwise recover it from tho lessor: 

(5) if the lessor neglects to make any payment which ho is 
hound to make, and which, if not made by him, is recoverable 
frJ>m tho lessee or against tho property, the lessee may make 
BueV payment himself, and deduct it with interest from tho 
rent, ur otherwise recover it from the lessor: 

(?i),tho lessee may remove, at any time during the con- 
tinuance of tho lease, all things which ho has attached to tho 

no \ 
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cartb : provided lie leaves llic property in tlic state in ■which ho 
received it : 

(1) ivhen a lease of uncertain duration determines by any 
means except the fault of the lessee, he or his legal repre- 
sentative is entitled to all tho crops planted or sown by the 
lessee and growing upon the property when the lease deter- 
mines, and to free ingress and egress to gather and carry 
them: 

{/) the lessee may transfer absolutely or by way of mort- 
gage or sub-lease the nbole or any part of his interest in the 
property, and any transferee of such interest or part may 
again transfer it. The lessee chall not, by reason only of such 
transfer, cease to be subject to any of the liabilities attaching 
to the lease: 

nothing in this clause shall be deemed to authorise a ten- 
ant having an untransferable right of occupancy, the farmer 
of an estate in respect of which default has been made in 
paying revenue, or the lessee of an estate under the manage- 
ment of a Court of Wards, to assign his interest as such tenant, 
farmer or lessee : 

(7c) the lessee is bound to disclose to the lessor any fact as 
to the nature or extent of the interest which the lessee is about 
to take, of which tho lessee is, and the lessor is not, aware, and 
which materially increases the value of such interest : 

(2) the lesseeds bound to pay or tender, at the proper time 
and place, the premium or rent to tho lessor or his agent in 
this behalf : 

(m) the lessee is bound to keep, and on the termination of 
the lease to restore, the property in as good condition as it was 
in at the time when be ^os put in possession, subject only to 
tho changes caused by reasonable wear and tear or irresistible 
force, and to allow the lessor and his agents, at all reasonable 
times during the term, to enter upon the property and inspect 
the condition thereof and give or leave notice of any defect in 
such condition; and when such defect has been caused by any 
act or default on the part of the lessee, his servants or agents, 
he is bound to make it good within three months after, such 
notice has been given or left : 

(n) if the lessee becomes aware of any proceeding to re- 
cover the property or any part thereof, or of any encroachment 
made upon, or any interference with, the lessor’s rights con- 
cerning such property, he is bound to give, with reasonable 
diligence, notice thereof to the lessor: 

(o) the lessee may use the property and its products (if 
any) as a person of ordinary prudence would use them if they 
were his own; but he must not use, or permit another to nse, 

in 
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the property for a purpose other than that for which it was 
Jeased, or teii timber, puff down or damage buildings, worh 
mines or quarries not open when the lease was granted, or com- 
mit any other act which is destructive or permanently in- 
jurious thereto : 

(p) ho must not, without the lessor’s consent, erect on the 
property any permanent structure, except for agricultural pur- 
poses ; 

(g) on the determination of the lease the lessee is bound to 
put the lessor into possession of the property. 

Notes. — 1, The local extent of section 107 is 
identical with that of the portions of sections 54 
marked [*]. 

2. As regards the operation of section 108, see 
notes 4 and 5 to section 55. 

3. Sjpecial attention will usefully be bestowed on 
several or tho provisions of section 108, Part B. Clause 
(/) gives a very useful power, of which officers who have 
taken premises on lease lor Government purposes 
from negligent landlords may be glad to know. It is 
desirable in some cases to bar the operation of clause 
(4). A case could be cited where the tenant of certain 
Government premises, for the garden of which the 
Government had steadily furnished w’ater, spitefully 
cut down on his dismissal from the service and before 
vacating the premises every shrub and plant which in 
the course of a long tenancy be bad grown on the 
property. The power of sub-letting provided by 
clause (j) may often be wisely excluded. 

111. A lease of immoveable property determines— 

(a) by efflux of the tunc limited thereby; 

(h) where such lime is limited conditionally on the hap- 
pening of some event, by tho happening of such 
event ; 

(c) where the interests of the lessor in the properly 

terminates on, or his power to dispose of the same 
extends only to, the happening oi any event — ^by 
tho hoppoaing of sneh event; 

(d) in case the interests of the lessee and the lessor in 

tho nhole of llic properly become vested at tho 

\ same time in one person in the same right; 

\.(c) by express surrender; that is to say, .in case the 

\ lessee yields up his interest under the lease to the 
\ lessor, by mutual agreement between them : 
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(/) hy implied surrender: 

(ff) forfeiture; lliat is to say (1) in case the lessee 
})rcaks an express condition wliicli provides that 
on broocli tbereof tlie lessor may re-enter or tlic 
lease sball become void; or (2) in case tbe lessee 
renounces his character as snch by setting up a 
title in a third person or by claiming title in 
himself ; and in cither case tho lessor or his trans- 
feree docs some act showing his intention to de- 
termine the lease: 

(7t) on the expiration of a notice to determine the lease, 
or to quit, or of intention to quit, the property 
leased, duly given by ono party to tho other. 


Ilhistrntton to clause (/). 

A lessee accepts from his lessor a new lease of the property 
leased, to take effect during tho continuance of the existing 
lease. This is an implied surrender of tho iormer lease, and 
euch lease determines therenpon. 

112. A forfeiture under section 111. clause (p), is waived Waiwo! ^ 
by acceptance of rent which has become due since tbe for* 

feiture, or by distress for such rent, or by any other act on the 
part of tbe lessor showing an intention to treat tbe lease as 
subsisting : 

Provided that the lessor is aware that the forfeiture has 
been incurred : 

Provided also that, where rent is accepted after the in- 
stitution of a suit to eject the lessee on the ground of forfei- 
ture, such acceptance is not a waiver. 

113. A notice given under eection 111, clause {h), is Waiver of 
waived, with the esiiress or implied consent of the person {q “ofwetoqmt. 
whom it is given, by any act on the part of the person giving 

it showing an intention to treat the lease as subsisting. 


inu*trati<m» 

(a) A, tbe lessor, Rwes B, tbe lessee, notice to qint tbe property leased 
The notice expires B tenders, and A accepts, rent whicb has become dae in 
respect of the property since tho expiration of tho notice Tbe notice is 
waived. 

({>) A, the lessor, gives B, the lessee, notico to nuit tbe property leased 
Tho notico expires, and B remains in possession A gives to D as lessee a 
second notice to quit. The first notico la waived 

Notes. — 1. Officers are very often embarrassed to 
decide what does and what docs not put an end to a resnlted from 
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t^^uwcon! immoveable property. Section 111 states the 

tamed in sec- law OH this subject clcarly, while sections 112 and 113 
explain tho very important point how “forfeiture” 
of a lease, and notices respecting leases, can be waived. 
Two hard-fought suits could be mentioned, which 
would never have been required if the officer concerned 
bad understood the effect of “ forfeiture ” in one case, 
and of “ waiver ” in the other. It may be as well to 
explain that “waiver” means intentional yielding-up 
of a legal right. This may be done expressly, or a 
person’s act may " have the effect ” of waiver, whether 
he is conscious of the fact or not. This important 
. proposition — ^that people can bind themselves by plain 
acts, even without being personally conscious of the 
legal import of those acts — is discussed in Chapter II 
relating to the Evidence Act* and in Chapter III 
relating to the Contract Actf at some length. 

2. Other provisions of the Act as to leases are 
omitted for the sake of brevity, as not -very often 
required. 

Agrieuitarai 3. It IS important to mention that nothing in this 
leases are chapter applies to leases for agricultural purposes, 
except as specially notified by the Local Government 
(section 117). One officer has suggested that the lead- 
ing rules governing leases of land for agricultural pur- 
poses should also bo incorporated in the Manual. 
This is, however, much too elaborate a subject to be 
compressed within the narrow limits available. Such 
leases need never be entered into in a hurry, and tho 
compiler would recommend officers to obtain legal 
advice on the subject as occasion arises. 

OF TRAJrSFTES OP ACXION’AUI.K CLAIMS. 


laO. A claim Tvhicli the Civil Courts recognise as afford- Cuac. 
ing grotinds for relief is tictionaUe whether a suit for its en- vni. 
fine?. ** forcement is or i.s not actually pending or likely to hecomo 
necessary. 

lai. No transfer of any debt or any beneficial interest in 
moveable property sball have any operation against the debtor 
or against tho person in whom the property is vested, until 
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express notice of tho transfer is given to him, unless he is a 
party to or otherwise aware of such transfer; and every deal- 
ing by such debtor or person, not being a party to or otherwise 
aware of, and not having received espress notice of, a transfer, 
with the debt or property shall be valid as against such 
transfer. 


Illustration. 

A owes money to Z?, who transfer the debt to C. D then demands the 
debt from A, who, haring no notice of the transfer, pays B The payment is 
valid, and C cannot sue A for the debt 

132. Every such notice must be in writing, signed by the Notic^obo 

person making the transfer, or by bis agent duly authorised ^ 

in this behalf. 

133. On receiving such notice, the debtor or person in Dsbtorto 

whom the property vested shall give effect to the transfer, ° 

unless where the debtor resides, or the property is situate, in 

a foreign country, and the title of the person in whoso favour 
the transfer is made is not complete according to the law of 
such country. 

Notes. — 1. These sections may appear out of concrete m 
place in a Manual intended to be, above all things, *^gu”of^ 
simple; but a case* could be cited where, for want of isnoranee’o! 
knowledge of the law here plainly enacted, a high 
departmental ofBcial “confessed judgment” for the 
Secretary of State to a large amount in circumstances 
in which the person claiming it had no right what- 
ever to a decree. Elaborate proceedings became neces • 
sary to get the decree set -aside, and the suit was 
promptly dismissed. 

2. This chapter must be read in conjunction with other enact- 
scction 62 of the Contract Act; also with section 54, 
second paragraph, of this Act. The debtor is entitled junction with 
to ignore any transfer of his debt, unless and until the 
law on the subject is strictly complied with, so as to 
render the transfer complete. This is obviously just, 
for otherwise he would never be safe from a fresh 
demand by his original creditor, even after he had 
fully satisfied that of the “ assignee.” The point will 
be further alluded to elsewhere. 

3 It has been asked whether an Executive Engi- R,gbtoi 

— credilorato 

* Mehtab Singh’s case, alluded to several times in the Manual ; see for 
example page 258. 
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neer is bound to accept a power-of-attorney |^ranted 
by a contractor to a person to whom he may be in debt. 
If it be intended to ask whether a validly executed 
and served notice of assignment of a debt is binding 
on the debtor, the reply is in the affirmative. There 
could not be a better vindication of the admission of 
extracts from Act TV of 1882 into the Manual (a few 
officers think these extracts unnecessary) than this 
most pertinent enquiry. It is a contingency that may 
befall any officer any day, whether he likes it or not. 
If he does not know the law enacted in the Transfer 
of Property Act, what is he to do? One officer 
imagines that “ the Government forms in use for con- 
tracts should give all the necessary information.” The 
compiler would be glad to know where these forms 
provide instructions as to questions of assignment of 
debts. 
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BBIEF ABSTRACT. [FOU THE USE OF VEItY JVSIOTI OFFWEHS 

O.Vil * . * IS, OF THE 

MATT ■ . ‘ . PUT IN THE 

SIMP . • ‘ ■ ' • ■ AND WORDS 

THE , ' ■ 

Faras. 

1. Let us deal -n-ith the subject in the order oi time, 

and see what ^ou should keep iQ mind, in all 
caces ■R'hntsoever, before coDtrocting, in con- 
tracting, during a contract, at the end of a 
contract, and in sMtm^ a case for advice if 
you fall out with the contractor- and let us 
see also what general principles ought to 
guide you m dealing with these people . . 1 — 3 

' Head I. — llAiTEns to be REiiEiinERED before, and when, 

CO-NTRACTINC. 

2. You can easily see that it is no use to give a con- 

tract that is beyond your poa'ers. Tou are 
a mere agent, and if you go outside your 
authority you may have your action repu- 
diated and be held responsible yourself for 
the consefiuenccs You should carefully study 
Chapter X of the Contract Act; and, in order 
to find out what powers you have, you should 
refer to Appendices A and C of Part I of this 
Manual. Be certain that the proposed con- 
tract is within your powers both as to kind 
and amount, and that the Secretary of State 
is clearly shown as the contracting party, and 
not any other ofRcer , . . . 4 — 18 

3. Having made sure of your own powers, nest con- 

sider the proposed contractor’s powers. M’^hat 
is the use of contracting with a man who 
either ha<! no leg.-!! power to bind himself, or 
no authority to bind those for whom he pro- 
fesses to act^ Let us aub-dividc the subject 
If he proposes to contract on his own behalf, — 
satisfy vniir«olf th.it, so far as you can ascer- 
tain, tlic man is of full age and sound m 
mind : legally free to make the proposed 
agreement, i e., not disqualified from con- 
tracting by any law to which lie is subject : 
and lastly, that if jtm do have to sue him, 
he will not be able to defy the Court ; c.g., be 


Head I, Sob 
nsASd)' 


Head l.Soe 
HEAD (2). 
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able to show that the Court has no power to Paras, 
try a claim against him. It is obviously 
useless to deal with a person who can for any 
of the above reasons snap his_ fingers at you 
in Court. Chapter VIII, paragraphs 20 — 2G, 
will tell you precisely who can do* so . 19— >-26 

Next, if he proposes to contract as someone else’s 
agent, your knowledge of Chapter X of the 
Contract Act will again come in useful. 

These few Jollowiug remarks assume that 
you have mastered it.* First, then, has the 
man ever really received the authority that 
he claims? Are you sure that it has been 
given in legal form? Make bim produce his 
power-of-attorney and examine it closely, as 
- elsewhere advised.* If the man merely says 
he has authority because be is a partner or . 
holds some other legal capacity entitling him 
to act, are you satisfied that ho is what he as- 
serts himself to be, and also that, if so, this 
mere fact empowers him to act ? Then, again, 
granting that the man has powers of some 
sort, are you sure that these powers include 
the one that he proposes to exercise? Finally, 
are you convinced that his powers have not 
come to an end? Agency ends in many wnys, 
as section 201 of the Contract Act explains.t 
It may be here explained that contractors 
are always entitled to appoint agents to re- 
ceive payments (unless they have expressly 
agreed to the contrary), but they are not 
entitled as a matter of course to hand over to 
agents the management of their work. The 
latter point is governed by section 40 of the 
Contract Act, which you should learn by 
heart ........ 27—34 


Heao 1, ScB- 4. Your next problem is to decide whether the 
nEin(3). would-be contractor is a really suitable man 

for the job. Heware of extraordinarily low 
tenders. They rarely come to any pood. As 
to the man’s knowlc<lgc and experience, he 
will probably produce certificates. Make 
sure tiint they belong and refer to him: they 
hTp often traded in. If they are in favour of 
a firm, moke sure that the partners them- 
selves who earned them are to do the work. 
(Petlv firms are best left eeverelv alone.) 

' Are they a* to similar work? Do tliev relote 


• At 20S e* tv* 
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to the man’s last job, or ore they quite unre- 
liable as relating to work done many years 
ago? You should test 'Several of his recent 
performances, not the last alone. Finally, 
keep his testimonials safely: they may bo 
very useful later on. Kest, is the man’s 
character good? If even once a year you 
contrive, by carefully enquiring on this 
' point, to save yourself from giving a job to 
a scoundrel, you will gain immensely. Tbero 
is no more hateful business than having to 
ivork up a case for Court. You should nest 
investigate the man’s command of funds and 
of labour. Tbe moment that a contractor’s 
labourers get into serious arrears, trouble 
Tfill ensue. Of tiro men otherivise equal, 
choose him ivho seems most likely to pay Lis 
men fairly and punctually, and irlio Las tbe 
best hold on the labour market. Lastly, pay 
due attention to the state of his health and 
other engagements, if he is to run the con- 
tract in person. Ko one can be in tiro places 
at once. If you aftenvards find that the 
contractor has tried to do so. this is no ex- 
cuse for his failing to perform Lis agree- 
ment with you 

6. Having decided that the individual is eligible, 
* leave no stone unturned to ensure that he 
clearly understands every condition of the 
proposed agreement Err, if at oil, on the 
side of needless precision. Remember that 
the vile ingenuity of a dishoncsff^Iawyer can 
pervert language to an incredible extent. 
It IS his trade. Checkmate this to the utter, 
most. Prevention is better than cuie. Secure 
proof that the contractor had every single 
clause explained to him in hia own tongue 
and admitted that he understood them all. 
As to the words used, you will find, further 
on in this abstract, a few more hints . 

C. Now test the legality of the proposed agree- 
ment, with the aid of what you Lave learnt 
from Chapters II — TII. Take care that 
neither tbe “consideration” nor the “ob- 
ject” of it is unlawful. Steer clear of agree- 
ments declared by law to be void {e.q , one 
precluding the contractor from appealing to 
the Courts, beyond whnt is allowed bv the 
two Exceptions to section 28 of the Contract 
p2 
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Act). Then, as to its form, — does the law 
require it to be in 'writing, or registered, or 
executed or authenticated in a particular 
way, or stamped? If so, see that the law is 
satisfied. The knowledge of law to he de* 
rived from Chapters II — ^VII is indispen- 
sable here. Public Works Department agree- 
ments are exempt from stamp-duty, but not 
those of local bodies like llunicipalities. 
Powers-of-attomey need a stamp— see Arti- 
cle 48, Schedule I, of the Stamp Act, in Part 
II of the ilanual. The rule may be broadly 
stated to be that there must be a stamp of 
one rupee for each person authorized to act 
as a general agent," with a minimum stamp 
of five rupees 


Assuming the bare legality of the proposed 
' ' . agreement, it is roost important to make sure 

that its provisions are also wise and appro- 
priate. A'othing should be allowed to ap- 
pe.ar in any part of a contract merclv for 
form’s sake, or which certainly would not 
be enforced if occasion arose.” Be sure that 
the terms are just and reasonable through- 
out. Never attempt to grind a contractor. 
If you gain in one way you will infallibly 
lose, and lose more, in another. The maxim 
” cheap and nasty ” applies. The contrac- 
tor must live. Be sure, too, tlmt not only 
the average of the various rates allowed is 
fair, but also that every single one is fair. 
Progressive rotes are encouraging. Provide, 
Fo far as possible for all likely ccmtingencies, 
running in voiir mind over every stage of 
the work. Bxcludc inconvenient local cus- 
toms. Stipulate ino^t catefullv for periodi- 
cal measurements jind acknowledgments of 
their correctness. Undoubtedly reserve 
power to end the contract on the occasion of 
bad work or progress- in some cases (for 
example, Miat of on unknown contractor 
. tried for the first time) it is expedient to 

reserve power to end the contract without 
st:»ting anv e-iu'e whatever. Invariably in- 
pert an arbitration clause, ond enforce it too. 
Ton will thus wholly checkmate the lawyers 
and keep vmir disputes out: of Court. To 
habitually compromise claims is nothing hut 
cowardice. You will see later on that you are 
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advised to be ever just and liberal; but you 
are bound to come across |dausible scounclrels 
tvbo will do their level best to swindle you. 
To yield one iota to such men is unworthy of 
your position. Never fail to provide — in 
contracts of any importance, that is to say — 
that all complaints, notices, etc., between 
the parties must be written. ‘Black on 
white ’ is your golden rule. Dishonest law- 
yers detest good, clear documentary evidence 
. as much as ilephistophelcs hates the cross. 
Learn by heart the rule printed in italics on 
page 231 of the iXanual. There is no more 
fatal delusion than the idea that “you are 
safe 60 long as you keep off paper ’’ 

■fi. Now for a few words as to the language of the 
agreement. Bemcmber, no amblgmtv evi- 
dent on the face of it can afterwards he filled 
up. The agreement must speak for itself. 
Follow two principles* (1) omit nothing 
material; (2) whatever you include, esnVess 
it £0 clearly as to be beyond the reacii of 
perversion. It is to be hoped that, ere long, 
the promulgation of a set of standard con- 
ditions will vastiv simplify the task of fram- 
^ing contracts. For the present, officers must 
do their best, and it is well to remind them 
that, in the case of illiterate contractors, 
simplicity and brevity are most necessary, 
“provided that simplicity is not allowed to 
degenerate into carelessness ” The chief 
rule to remember is this* never sacrifice 
clearness to any other conudemtion. Avoid 
vague generalities; and always express 
quantities in words as well as in figures 
Tour last precaution before entering on legal 
liabilities is to have the terms on paper, save 
in exceptional cases, before the contractor 
moves a finger toicards performance Except 
where tbe law provides otherwise, oral agree- 
ments are just as binding as written ones, 
so do not imagine that you can repudiate 
an oral one at will. Signature is not neces- 
sary to the validity of a written one, unless 
the law specially requires it but the absence 
of his signature may give the contractor the 
opportunity of denying that he had finally 
concluded the contract. 'Where an agree- 
ment covers more than one sheet, sign each. 
Initial every correction Never erase. Hake 
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all corrections in red ink, leaving the ori- Paras, 
ginal entry still legible. After a contractor 
has signed, he can still dratr back while the 
agreement remains not “ accepted ” by Gov- 
ernment, but not afterwards. 

10. If you do decide to contract verbally (feeling 
satisfied that yon will thereby act legally), 
be sure to do so m the presence of a reliable 
witness. At the very time, make a memo- 
randum of the terms agreed on. Take every 
possible precaution to ensure that you and 
the contractor are wholly at one on all points. 

Do not forget that the law itself, unless 
negatived, makes many conditions for you in 

certain cases 80 — 84 

nrinhSvB- 11 ^ Xow that you have contracted, your final care 
should to put the proofs of what is agreed 
beyond risk of loss, forgery, and so on- Al- 
ways TcmcBihcr that evidence which cannot 
be produced in the hour of need might ss 
well not exist. Beware of every cause which 
may lead to this result,— mere mislaving, — 
fraudulent alteration,— theft, — substitution, 
and so on. Every one of these remarks ap- 
plies equally to samples, whether they be of 
the quality agreed on, or samples l*ept as « 
proof of bad material tendered and rejected. 

As a rule, never contract for matenaU by 
sample alone, but always by specification 
and, if necessary, by sample as well. 

He-ad II. — ITattois of iin’OETA>'CE runtN'G the pee- 
rORMAXCE OF A CONTBACT. 

iltioll, 12. TVe will now assume that the contract is placed, 

Bobbeio( 1)I and performance has begun. What hints may 
prove useful to you during the course of it. 

Never for a momeut let yourself forget the 
rvalue of contemporary record. IIoweTer 
smooth the current seems at first, there may 
be rocks ahead. Every contract has within 
it' the possibility of a future law-suit and 
endless possibilities of double-dealing. Steer 
warily, therefore, from the outset. In some 
form or another, visible, tangible, unambi- 
guous proof of every material fact should bo 
reconlwl ns it occurs and of course should be 
as carefully preserved. Not onlv correspon- 
dence and other papers, but also material 
objects typical specimens of bad mate- 
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rial teDtlercil), should be secured and kept I'aras. 
safe. Use your uote-boofc freely: it is al- 
most as easily caiiicd about as knowledge. 

In the rough-and-tumble of a law-suit, — in 
the supreme crisis of insolent and minatory 
eross-c tamiuation by an unscrupulous law- 
yer, espressly hired to badger you into self- 
contradiction, — your memoranda may, as the 
writer has thankfully seen such notes do, 
triumphantly- bear you out and ignomini- 
ously rout your assailant. If you a*isli to 
reduce your orders to formal official sliapc 
at the office, by all means do so* but even 
then, a duplicat*' of the note written at the 
work and handed to the contractor will be 
most useful, and tlu writer strongly recom- 
mends the use of such a note-book Messrs, 

Newman & Co 'a “ Field memo, and Note- 
book ” is said to bo suitable. Of course if 
you issue an official letter from office, you 
must espressly say that it is in supersession 
of tho note prepared on the spot, to prevent 
confusion. Photography is now-a-days e 
most useful aid to contemporary record . 89 — 96 

18. Always be accessible at your office— never at 
your private residence — to contractors. En- 
courage your Sub-divisional Officers to be so, 
and to show an interest In their contractors* 
work. See that contractors in their turn pay. 
their labourers promptly. If they do not, 
and the men appeal to you, refer to the 
Manual, page 248, for advice as to w’hether 
you can Tenture to pay the men or not 
Don’t attempt it unless the right to interfere 
is clear to you ...... 97 — 98 

14. Now comes a very serious question. Suppose 
you find it desirable to modify the contract 
as entered into, can this legally be done, and 
bow? Certainly it can (see section 62 of the 
Contract Act), but it must be done circum- 
spectly and in such manner ns the law re- 
quires. You will find a simple example m 
Chapter IX, os Form No. 15. First of all, 
be clear that both you and the contractor ore 
of one mind os to the meaning of the pro- 
posed modification. Next, express it in plain 
and unmistakable terms. Next, before you 
commit yourself to any modification, look 
round and round it and see what indirect 
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efifects it bas on the rest of the agreement. 
If, for instance, you increase the quantity of 
■work to be done, will not this involve an es- 
. tension of time? Lastly, take care that you 
effect the change in a legal manner. Thus, 
you cannot orally modify a written and re^ 
gistered agreement XProviso 4 to section 92 of 
the Evidence Act). And do not forget that 
only an officer empowered to make the con* 
tract is competent to modify ?! later, which 
is, in effect, contrtcting afresh. Of course, 
orders can he cort.tnunicatcd through any 
subordinate ...... 

16. Beware of seeming by your inaction to ac- 
quiesce in a contractor’s deviating from his 
' agreement. “ Silence gives consent.” For- 
bearance is good and commendable, but 
never let it be liable to be perverted into ac- 
quiescence, When neccss.ary, speak, and 
' speak plainly, and the oftener you do so on 
paper and the less you say orallv the better. 
‘ Vox cmissa xolot.’* It is little better for 


purposes of evidence than writing on the 
sand. The subject of acquiescence by con- 
duct has already been discussed repeatedly 
in Chapters II and III .... 
Id. If the contractor breaks his agreement, what 
are you to do? Well, bear in mind that you 
have an option. His breach renders the con- 
tract voidable, not void. Tou can treat it as 
ended if you like, or you can let it continue 
and claim damages for the breach. But you 
must decide on your course, and communi- 
cate your intentions, promptly and clearly. 
Unreasonable delay will be held to bind you 
to let the contract continue. As a rule, 
it is best to end t^e broken contract and make 
a fresh start. Tou should at once record the 
state in which the man left his work. In 
every contract whatsoever, it should he clear- 
ly stipulated whether time is to be “ of the 

essence” or not 

\17. If you have let the contractor build huts or 
\ other Ftnictures on Government ground, he 
is entitled and Iwund to remove them at his 
own expense when liis contract ends. He 
must have reasonable time and facilities to 
do so, but no more; and if he faib. they can, 
{ after due notice, Iw removed and sold and the 
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cost deducted from the proceeds of the sale. 
On the other hand, a pure trespasser who has 
“ squatted ” on Government ground has uc* 
cording to English law no right to re-enter, 
after eviction, to remove his materials. The 
Indian Courts however arc not so strict and 
the trespasser would ordinarily be allowed to 
remove his materials. Each case would he 
disposed of according to the circumstances 
and the equities of the case. Differences 
arise whether a ' kutcha ’ or ‘ pucka ’ struc- 
ture has been erected and whether Govern- 
ment has stood hy and allowed a substantial 
‘ pucka ’ building to be crccte<l- If there 
has been any acquiescence compensation may 
liavc to be paid. Beware of real or seeming 
acquiescence in such squatting . 

18 Remember those goncr.al principles : (1) Be slow 
to threaten, but never threaten vainly. (2) 
Give the utmost possible warning before 
rescinding a contract; the contractor may bo 
more unfortunate than sinning, and more- 
over rescission is almost invariably incon- 
venient to Government. (3) ‘When a con- 
tract is broken, never forget the duty im- 
posed on you, by the Explanation to section 
73 of the Contract Act, to minimize the loss 
or damage by all means lu your power 

Head III.— Points to be observed ox completiox 

OF A CONTRACT. 

19. Kow you have reached the stage of final pay- 
ment. Remember that money paid under a 
mistake of Into can never be recovered. Sec- 
tion 72 of the Contract Act can only refer to 
payments under a mistake of fact. Be sure 
that you do not pay to a person unwarrant- 
ably calling liiraself an assignee of your true 
creditor. Chapter Till of the Transfer of 
Property Act guides you on this subject.* 
If you are a railway traffic officer, see that 
you do not settle claims with the wrong man. 
If you never make a mistake on the question, 
you will be lucky Take legal advice on 
every possible occasion before paying rail- 
way claims. Be very particular as to pay- 
ments to agents, partners, members of joint 
Hindu families, to see that the claimant is 
authorized to receive the money If in 
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doubt, take good Bccurity for refund. A 
bond fide claimant will probably give it: a 
man wbo knows he is not empowered to re- 
ceive payment will not give it. Head the 
notes under section 251 of the Contract Act . 

20. Your lent tools and stores have to be recovered 

or paid for. Secure clear proof, and agree- 
ment, as to the seven matters detailed at 
pages 233 — 234. The question of tools and 
stores should always be settled 'promptly, 
before the final payment, and this payment 
should never be retarded through delay on 
this or any other account. If the contractor 
refuses to surrender tools or plant, you can- 
not forcibly invade his premises : you must 
go to law, unless your arbitration clause en- 
ables you to coerce him or, of course, unless 
you have money in hand which is duo to him, 
out of which you can cut the value of the 
articles 

21. A few words have already been written as to 

the removal of huts and other buildings from 
Government ground. But you may have 
trouble as to materials also, c.y., rejected 
and worthless bricks. It is a question whe- 
ther a clause entitling Government to for- 
feit materials after the lapse of a reasonable 
time for their removal does not partake of 
the nature of a penalty and, as such,^ is un- 
enforceable. In any case such a douse is quite 
unnecessary. Provide expressly and dearly 
in the agreement for the removal of material 
within a reasonable time and for power to 
Government to remove and sell the same if 
not 80 removed. You can reqnire the con- 
tractor to give security for due clearance of 
the ground made over to him. If he fails to 
dear it, you can sell the stuff after warning 
him in writing, ond hold the net proceeds at 
his disposal. If you have to spend money 
on clearing it away, you can cut the amount 
\ from his dues, or from other sums payable to 
\ him in the same character. A contractor is 
\ certainly entitled to remove and sell rejected 
\hricks, in the absence of agreement to the 
^ntrary. ‘\^^le^e the materials of the menu- 
l?^tured article are of any value in them- 
srtves, the point is a Lmotty one. The ques- 
tio^ is provided for as to railways hv sections 
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65 and 50 of iKc "Ranway Act. ^Vllatevcr Paras, 
von mean to do, express yourself clearly and 
decisirely in tins as in all else, and keep 

proo/ of ^vliat you say 124 — 128 

22. And now as to methodical pigeon-lioUng of tlio HEAtflllr 

documents and other Tftluable proofs in tho 
case. Of course if a dispute has arisen, you 
have instantlj' put them under lock and 
key. Put oTcn if you see no prospect of one, 
they should never he left exposed to villainy, 
as thev may come in useful later on. They 
may he invaluahlc in other cases for refer- 
ence. Often tlie rascalities of dishonest con- 
tractors are only discovered after final settle- 
ment. Tou will never regret methodically 
arranging, docketing, storing away, and 
securely guarding your papers, samples, and 
other producible proofs. It is a cruel thing 
to leave to your successor, who knows ah- 
solntelv nothing of your cases, tho labour 
of having to put tho papers together as best 
he can, in the event of the contractor (who 
has perhaps carefully waited till you were 
out of the wavl starting up with a claim. 

TVould you like it yourself? If a claim hap* 
pens to come on in your own time, you wfll 
be thankful for having your armoury in 
order ........ 1S9— 132 


23. Tour experience of the contractor has now been 

gained. He has done well or ill, — shown 
himself to he worthy of future employment 
or a man to avoid if possible. Now, is not 
this information valuable? In deciding 
again between this contractor and other ap- 
plicants, would you not make use of it? 
Then why should H not be stored up for the 
benefit of your successors also? Would not a 
carefully-prepared and reliable register of 
the qualifications of each contractor he a real 
god-send to you on your joining a new and 
strange Division? All who have discussed 
the proposal approve of it. Keep it up then 
briefly, impartially, punctually, and you will 
benefit yourself and others .... 

24. For the same reasons, make a memorandum of 

experience gained during each contract. 
Everv case has its own new features. We all 
find it CO, — lawyers, doctors, every class of 
professional men. These features are speci- 
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ally looked into and worked out for the pur* Paras. 

poses of the case, and while the conclusions 

are fresh in our minds we can in a few 

moments note them down, together with the 

necessary references and authorities on which 

they rest. Experience once thus bought 

should be made available to all : “ the snake 

of the same bole should never bite you 

twice ” 134 
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. Head IV. — How to send up a case foe nEGAL 

ADVICE. 


25. Eealixe, to begin with, that the legal adviser 
knows nothing about the matter, and also 
, that be is not an expert in your profession. 
Expect of him neither local, nor personal, 
nor tcclmical knowledge. State everything 

in plain language 

20. Next, be most careful to state all relevant facts, 
omitting, in particular, nothing which seems’ 
to favour the other side. Legal opinions are 
always given ‘on the facts as stated.’ If 
you state the facts inconsistently with tbo 
evidence forwarded or which ouglit to have 
been forwanled by you, it will be very dis- 
creditable to you. Herein you will find out 
the practical use of your knowledge of parts 
of the Evidence Act ..... 
27. llemember that, besides being to your own ad- 
vantage, it is also your boundcn'iluty to state 
the whole of the facts fairly .... 
2S. ‘When in doubt of the relevancy of a fact, state 
it 


135—138 


139 

140 

141 


^29. Lear carefully in mind sections 19 and 20 of the 
Limitation Act in case you hare bad any 
correspondence with, or made any payments 
to, the other side. If so, the fact should in- 
variably be mentioned ..... 142—143 
00. If you neglect the olmve rules, you will either 
get unreliable advice, or else involve waste 
of time. In no event will you gain by it . 144 

31. Eemenjber to carefully jwesen’e all the evidence 

to which you refer. Unless producible — per- 
haps years later— it might as well have never 
existed 145 

32. to the form of vour reference — if you want 
‘advice on n single point onlv, st.ate*the point 

exactiv, and then marshal the relevant mate- 
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rials £or decision as concisely as complete- 
ness permits. If you want to set out tlio 
whole case with a view to filing or defending 
a suit, follow the Civil Suit llules given in 

Paras. 

Appendix 1) of the Manual .... 

S3. Do not rail at vour legal advisor if he ashs for 
further information of which you do not see 
the relevancy. Do j'ou gird at your doctor 
when he asks you questions which you don't 

14G— 147 

understand? 

Head V. — General rnixcirLES wisely 
OBSERVED. 

148 

34. So long as a contractor abstains from suing, he 
just and lihcral to him, both as a matter of 
good conscience and of self-interest. Con- 
duct >our business lu an impartial and con- 
ciUaioiy spirit If you acquire a bad name 
for the absence of such n spirit, you will 
never secure good contractors, and those 
whom you do get will raise their rates by way 
o! insurance against injustice. Try to rea- 
lize that it tj not impossible for c Govern^ 
ment Department to he jitst. Fight with all 
your might for the just interests of Govern- 

Hsad V. 

ment, but never take advantage on its be- 
half of an artifice or other act of which, as 
a private individual, you would he ashamed. 
And also remember that the moment a con- 
tractor has dragged you into Court, the time 
for concession is past. It would then he sim- 
ply regarded as weakness. He has elected 
for war (despite, it is here assumed, the ut- 


— ' ■ ' lyouT 

used 



149—150 


1. Just so much law having now been placed 
before the reader in the foregoing chapters as seems 
indispensable to the efheient discharge of his duties 
in connection with contracts, and to his easy compre- 
hension of the remaining chapters of the Manual, it 
remains tp undertake the much less easy task of 
endeavouring to assist him by some general notes sug- 
gested by experience as likely to be useful to him in 
the disposal of those legal matters which perforce 
must be managed by him without legal aid. 'The fol- 
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lowing remarks arc in one sense of universal applica- 
tion. No matter what the particular contract con- 
cerned may be — ^^vhether a “ petty ” contract, a “ lump 
sum ” contract, a “ schedule " contract, or any other 
sort — attention will, it is believed, usefully be paid to 
such points as those discussed in this chapter. 

2. The subject divides itself naturally under 'the 
following main heads : — 

I. — Matters to be considered before entering 
into a contract with any person, and the 
correct proccduie in contracting with 
him. 

II. — !Mattcrs of importance during the perform- 
ance of a contract. 

III. — Points to be observed on completion of a 
contract. 

IV. — How to prepare and send up a case for 

legal advice at any stage if a dispute 
occurs. 

V. — General principles which it is desirable to* 

observe in dealing with contractors. 

8. It is proposed to deal with each of these heads 
in turn, and it is hoped that olBccrs will find that the 
remarks submitted arc all practical and •useful for 
every-day observance : indeed, as already said, they 
rest for llie most part on actual experience, which has 
shown that no such matters can with prudence be dis- 
regarded, especially in times when, excepting some 
remote parts of India, it may almost be asserted that 
every dishonest contractor 1ms a hungry lawyer at 
his elbow, ready and anxious to foment disputes which 
may result in litigation and fees, or to detect legal 
flaws which may enable the contractor to evade his 
fair liabilities and to share the gain with his legal 
adviser. Illustrations will be chosen here and there 
from concrete cases. 

It will be found that a very small number will 
need to be indented on to supply all the instances that 
arc necessary, so numerous arc mistakes in such 
matters. 

100 
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HEAD I. — M \TTEns ix> nr. coxsidciied nEFonr. ejctehixo into a 

C0NT11.\CT WITH AN-i rmSON, .tXD THU COERECT PEOCEDimE 
XN C0NTR.\CT1NG \\ ITIl HIM. 

4. The following sub-heads require considera- 
tion : — 

(1) Is the ofliccr concerned legally competent 

to contract as proposed? 

(2) Is the proposed contractor legally competent 

to so contract? 

(3) Is the contractor in all respects a suitable 

person ? 

(4) Do both sides clearly understand each other? 

(5) Is the proposed agreement one which is in 

all respects legal? 

(G) Are the provisions of the proposed agree- 
ment wise and appropriate? 

(7) Are the provisions of the proposed agree- 

ment expressed in suitable words? 

(8) Arc the provisions ol the agreement (so far 

as practical exigencies permit) embodied 
iu writing in a valid legal manner before 
performance commences? and 

(9) Is safe custody of the instrument or instru- 

ments of agreement and of all documents 
and other things material to it or them 
clearly assured ? 

5. Each of these sub-heads will now be discussed 
in turn, and a few miscellaneous remarks will then 
K^onclude this part of the subject. 


(1) Powers of officers to contract. 

6. Government officers are agents, and can pro- 
perly contract for Government only as such, and not 
as principals. Before India was taken over by the 
Crown the officers of the East India Company con- 
tracted on behalf of that Corporation. When the East 
India Company ceased to exist the power to enter into 
contracts affecting India was by statute (21 and 22 
Wict, cap. 106) vested in the Secretary of State in 
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Council and the mode of executing conveyances of real 
estate prescribed by the same statute was that such 
deeds should be made under the hand and seals of 
three members of the Council. Inasmuch as it was. 
considered that these ppwei^ did not authorise Local 
Governments in India' and. officers entrusted with 
the charge of provinces or districts {i.e., areas, and not 
as usually understood) in India to enter into and exe- 
cute contracts on behalf of the Secretary of State in 
Council and doubts had arisen as to the proper mode 
of execution, a further Statute, the Government of 
India Act, 1859 (22* and 23 Viet., cap. 41), was 
passed to clear up these points. ’ By this Statute ‘ 
(section 1) the fowet of contracting as reg/irds con- 
tracts entered into in India was delegated to the- 
Governor General of India in Council and to the heads 
of Local GovQrnmQjxts and Administrations and is to.' 
be exercised “ subject to such provisions or restrictions 
as the Secretary of State in Council shall from time to 
time prescribe.’^’ Under this provision the Secretary 
of State for India in Council has prescribed certain 
statutory rules regulating the exercise of the powers 
conferred on authorities in India. Further reference 
to these statutory rules, which arc given in Appendix 
B to this Manual, is unnecessary. 

7. Regarding the mode of framing' and executing: 

' instruments evidencing contracts, section 2 of the 
same statute provides that such instruments are to- 
run in the name of the “ Secretary of State in Coun- 
cil” and may be executed on behalf of the Secretary 
of State in Council bg or by ord?r of the authority 
empowered to contract. Finally by the East India. 
Contract Act, 1870 (33 and 34 Viet., cap'. 59), power' 
was given (section 2) for the Governor General by 
Resolution in Council from time to time to vary the 
form of execution prescribed by the Act of 1859, for 
contracts and other instruments and also to empower 
Local Governments and Administrations as to him 
.mi»ht seem expedient to vary the form of execution 
wit 'n the limits of their local jurisdiction. Under* 
this p wer the Governor General in Council has issued' 
various esolutions, the latest, and that now in force,, 
is given ii Appendix A of this Manual. 
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S. The subject as to the making of contracts andsumm&fr. 
the execution ot instruments evidencing contracts may 
be summarised as follows : — ^Thc power to make con- 
tracts is limited to the Government of India and to 
Local Governments and Administrations (section 1 of 
Act of 1850). The power, under proper orders, to 
sign instruments evidencing contracts, duly sanction- 
ed by competent authority may be exercised by the 
Secretaries to the several Governments and Adminis- 
trations and, as to contracts mentioned in the Resolu- 
tions of the Government of India (Appendix A), by 
the officers specified in those Resolutions (section 2 of 
Act of 1859). Such instruments should run in the 
name of “ the Secretary of Stale in Council ” (section 
2, Act of 1859) and the statutory rules (Appendix B) 
must be complied witli. It docs not follow that be- 
cause officers may safely sign the class of deed or 
contract mentioned in the Resolutions of the Govern- 
ment of India as being within their authority, they 
possess the power to enter into the contract of which 
such deed is evidence without the express approval 
and sanction of the Government concerned. A 
reference to the Resolutions in Appendix A will show 
at a glance who is authorised to sign any particular 
kind of deed or instrument. 

9. The Resolutions do not all purport to place 
pecuniary limits on the powers of officers; but such 
limits are imposed by the Public Works Departmeovi 
Code, which is a published document accessible to all, 
and with the provisions of which it has been judicially 
ruled that the public are bound, and must be deemed, 
to be acquainted (a). The ruling is, ’however, an old 
one, and it would be very advantageous to place the 
whole question de novo on an unambiguous footing. 

The law of England and of America has conclusively 
recognised a very material distinction between private 
and public agents as regards their authority to bind 
their principals. Whereas the act of a private agent 
binds his employer if it be within either his real or 
his apparent authority (i.e., within such powers as his 


(a) 17 W. B., 4Sa. 
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employer has actually delegated to him, or has reason- 
ably caused to a'p'pear to so delegated), on the con- 
trary, according to English and American law, the act 
of a ^Government officer binds the Government only 
when he is acting within the limits of his actual 
authority, or, if he exceed that authority, when 
the Government in fact or^ in law, directly or 
by implication, “ ratifies ” that act. The reason for 
the distinction will be found lower down in the 
passage quoted from hlr. Justice Story’s great 
work on Agency. The Indian Contract Act, IX of 
1872, is entirely silent as to this distinction; but it 
is one which has been recognised (before Act IX of 
1872 was passed) by the highest Indian judicial author- 
ity, the Privy Council (a), and it is submitted that 
the principle on which it rests is so universal and so 
reasonable that it ought to be recognized by the law 
of British India. “Indeed,” says Storv, one of the 
greatest authorities on this branch of the law, “ this 
rule seems indispensable in order to guard the public 
against losses and injuries arising from the fraud or 
mistake, or rashness and indiscretion of their agents. 
And there is no hardship in requiring from private 
persons dealing with public officers the duty of inquiry 
as to their real or apparent power and authority^ to 
bind the Government.’' There is however no ruling 
limits of on the point under Act IX of 1872, and the question 
I^to*bicate. present a doubtful one at best. It therefore 
foUyremem. behoves officcrs to be extremely careful not to exceed 
limits of authority delegated to them, and to 
remember that if they do so, and the Government 
declines to ratify their act, they may possibly them- 
selves be held personally liable under the contract. For 
the same reason all contracts for Government should 
be distinctly expressed to be made on behalf of the 
Secretary of State for India in Council. It ought to 
be superfluous to mention the benefits resulting from 
clearly expressing this fact. No room is then left to 
a contractor for mistaking the party with whotn he is 
dealing. . He is then distinctly bound to ascertain the 
extent of the officer’s powers with whom he is negotiat- 
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ing and to know whom to sue in the event of a dispute. 

It would be incredible, were it not an actual fact, that 
suits arc very frequently instituted against individual 
officers in respect of contracts entered into by them as 
public agents, and upon which they are not personally 
liable. If such blunders must continue to occur, no 
excuse should be possible for them so far as the form 
of the contract is concerned; and it is the duty of every 
■officer when contracting to attend to this point. 

10. The matters, then, needing careful notice in Matters to b« 
this connection include the following r — “* 

(n) Is the proposed contract of a kind which 
the officer is authorised to enter into ? 

(t) Is it within his competence in amount] 

(c) Does the contractor clearly understand, and 
do the instruments of contract clearly 
express, that the agreement is entered 
into by him with Government and not 
with the individual officer concerned? 

11. As regards (a), this depends with regard topobtca). 
the execution or signing of the contract deed on the 
terms of the Resolution in Council empowering the 
officer in question to contract for Government.* The 
power to enter into the contract will depend on the 
approval and sanction of the Government concerned. 

12. In reply to an enquiry, it may be explained 
that the word “ kind ” here used means ‘ of a descrip- 
tion specified in the Resolution empowering the oflicer 
to execute.’ For example, the Director General of 
Telegraphs has no power to execute contracts save for 
works and other matters in the Telegra'ph Department. 

Officers’ powers arc expressly confined to the concerns ’ 
of the branch to which they respectively oelong. 

13. As regards (6), this depends on the official Point (t). 
position of the officer and on the question whether the 

, Government has seen fit to restrict his powers to cer- 
tain pecuniary limits.t It will be perceived from 
Appendix B how rigidly restrictions bind Public 
"Works Department Officers. 

* See Appendix A. 
f See Appendix C. 
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Point (c). 14:. As regards (c), the main point is to be certain 

that the language of the contract is unequivocal. 
Every effort should, of course, be made to render the 
contractor personally aware of this as of all other 
material facts; but the principle has been explained 
already in the comments on the Evidence Act and the 
Contract Act that it is sufficient in law if words are 
'used which hate the effect of conveying the desired 
meaning. 

Non-iiabiiity 15. The Opinion seems to be widely held that the 
non-liability of Government where an officer exceeds 
officers’ his powers IS not generally understood. It is suggest- 
ed that it would be well to set this plainly forth in the 
“ standard conditions ” hereafter referred to (page 
233), and that officers should be very distinctly warned 
by Government of the consequences of going beyond 
proper oouisa their authority. One officer enquires whether, on dis- 
offiwln'du. covering that an Assistant Engineer has so acted, the 
content b Executive Engineer can repudiate what has been done, 
suborfmate Of courso he not only can but is in duty bound to do 
la excess o! so, unless he considers the agreement to be beneficial 
to Government. In that case, if its extent be within 
his own powers, his right course (subject to section 200 
of the Contract Act) is to ratify it — ^which ratifica- 
tion validates it from its commencement (section 196 
of the Contract Act) : if its extent be beyond his 
powers, he should submit it to the proper authority for 
ratification or repudiation as may be deemed expe- 
dient. 

PowMsoi 16. Another officer observes that the whole ques- 

u . 1 . , • . — . c iv . Sub-divisional Officers and their 

■ ' dealing with contractors appears to 

• ^ • exposition in the Manual. The sub- 

ject is simple enough. As Government Itesolutions 
• under the statute quoted at page 193 and the Public 
Works Department Code, Vol. I, Chapter VIII, para- 
graph' 900, at present stand, no person, under the rank 
of Executive Engineer, can execute a contract or ac- 
cept any tender, or make a contract, for Public Works. 
Nor can any such person on his own authority modify 
or waive ‘performance of any such contract. The 
Executive Engineer has no right to delegate his 
196 
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povTcrs. It is thus clear that the subordinates of the Their true 
Executive Engineer have no authority to bind 
Government. They can of course be employed to com- 
municate the Executive Engineer’s decisions, “ by 
order but m this, as in all else, they can only carry 
out his instructions in the capacity of assistants, 
acting, so to speak, merely as the mouth, the eyes, and 
the cars of their superior olBccr. This position is by no 
means necessarily subversive of the subordinate’s 
influence with contractors. True, they can always 
appeal over his head to the Executive Engineer; but 
the latter has it in his power to pretty quickly sicken . 
contractors who complain without cause, by not only 
upholding his assistant’s recommendations, but by also 
making tilings unpleasant for the contractors. A ' 
wise Executive Engineer will invariably uphold his 
subordinates, if only for his own sake, so far as he 
can justly do so, 

17. It may be added that the absence of power to 
delegate authority to subordinates is not confined todeipgate 
Executive Engineers. No Government oflicer what- 
ever, of however exalted a rank, has a right to delegate atone, 
powers vested in himself alone by statute.' The Gov- 
ernor-General can only do this under the special 
authority of section 2 of the statute, 83 and 34 Viet., 

cap. 59. 

18. In reply to another enquiry, it may be ex-E„uitofde. 
plained that, while acceptance by an officer of a ten- 

dcr for a work exceeding his powers of contracting „f*an 
does indubitably render the agreement voidable as OT^contract 
against the Government, on the other hand his. dis- ^ ‘ 
obeying departmental and unpublished orders (e.^., 
bis disobeying such an order prohibiting the use of 
^ surkhee ’ in mortar, by accepting a tender specifying 
that * surkhee ’ is to be used) will certainly not invali- 
date the agreement as against the Government. The 
principle is that the public arc, on the one band, clear- 
ly bound by'duly published and duly adhered to limita- 
tions on the powers of officers, but, on the other hand, 
the public are not bound by such limitations of which 
they have no means of knowledge, privately imposed 
■on the exercise of powers publicly conferred. 
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(2) Power of the contractor to contract as 

PROPOSED, 

19. This question is obviously one of the first im- 
Great import- portance. lu nothing more directly than in oontract- 
anee of tL ing docs the maxim respice finetn^ apply. The regret- 
pWdf' table possibility that it may eventually become neces- 
sary to appeal to the law to coerce the contractor 
should never for a moment be lost sight of; and no- 

’ thing tends more cogently to obviate the' need for this 
course than knowledge on the part of the contractor 
• and his legal adviser that the contract is thoroughly 
le^al and binding, and can be enforced in Court or by 
arbitration to the letter if necessary. Now, the very 
foundation of validity is this, that the contractor is a 
person legally competent to undertake, whether for 
himself or (if he professes to act on behalf of other 
persons) for his principals, the obligations sot forth. 
It is unnecessary to repeat in this place what has al- 
ready been reprinted in Chapter III from Act IX of 
1872 as regards the legal effect of minority, the limit- 
ations on the powers of agents and of partners, and so 
on; but it may be useful to briefly summarize the chief 
points to be attended to in deciding as to the legal 
competence of the would-be contractor to enter into, an 
agreement enforceable by law, whether he proposes to- 
contract — 

(A) as a principal, or 

(B) as an agent. 

(A) As a principal. 

20. The following questions are^ material : — 

(a) Is he of full age ? 

(b) Is he of sound mind? 

(c) Is he " disqualified from contracting by any 
law to which he is subject ” (section 11 
of the Contract Act) ? 

(d) Is he a person against whom, for any rea- 
son other than minority, insanity, or dis- _ 


Questions 
material 
wbere would- 
te contractor 
IS a prmcipal 
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ability, an agreement could not be 
enforced 1 

Of each of these matters in order : — 

21. (a) Is he of full age\ — ^The ago of majority Age’ot.ma- 
for persons domiciled in British India, with certain 
exceptions, is 18. An agreement entered into by a* 
minor is absolutely void and cannot be ratified at, 
majority — see notes under section 12 of the Contract 

Act. Act IX of 1875 is the Act regulating the a-ge 
of majority of persons domiciled in British India. 

In the case of other European British minors, the age 
of majority is 18 where Act XIII of 1874 is in force- 

22. (6) Is he of sound mindl — Section 12 of thegouadnmd. 
Contract Act explains this phrase clearly. Where 

there IS the slightest doubt on the subject, no offer to 
contract should under any circumstances be enter- 
tained. 

?3. (c) Is he " dis(fualified from contracting &yi^gaidu- 
any law to which ho ts" subject” {section 11 of the 
Contract .-IcOl — ^An example of such disqualification 
is furnished by the common condition of Government 
service ^Yhich prohibits Government servants from 
trading. That condition is enforceable at law, and if 
a person fraudulently suppressed the fact of his being 
in the public service and entered into an agreement 
with Government, proof of it would be a good defence 
to any action brought by him under the agreement. A 
case actually occurred some years ago where, in order 
to get over the disability in question, personation had 
been resorted to. The fraud was, however, discover- 
ed; the real contractor’s disability was pleaded by 
Government, and the suit was promptly dismissed. 

Another common example of disability is furnished 
by the particular personal law to which the proposer 
is liable, e.g., the disabilities of married women, of 
members of Hindu joint-families or of village-com- 
munities, and so on. A very serious recent example 
of the danger of failing to verify the legal competence 
of individuals to contract, whether as principals or 
as agents, will be found infra under sub-division B 
(agency) at page 202; but the same result exactly would 
have ensued if • the vendors of the land in question 
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had represented it as exclusively their own. Perhaps 
the present sub-division (A) may be also illustrated, 
although not perlectly, by section 108 of the Con- 
tract Act. That section is a great advance on the law 
, of England (which is complicated by an irrelevant 
. consideration as to * market overt *), and it is subject 
only to three clearly stated and reasonable exceptions. 
Section 108 lays down, subject only to these exceptions, 
an absolute rule that “ no seller can give to the buyer 
of goods a better title to those goods than he has him- 
self.” It is therefore essential in contracting as to 
goods to make sure that the intending seller is legally 
competent to sell them. 

Independence 24. (d) Is he a 'geTson cgdiust whorrit for any rea- 
plrty.^*^ 50ft other than minority, insanity, or disability, an 
agreement could not be enforced ? — The recent suit for 
damages for breach of promise of marriage instituted 
in England against the Sultan of Johore aptly illus- 
trates this point. For reasons t'f State, certain 
sovereign princes are exempt, absolutely or within 
specified limitations, from the jurisdiction of the Civil 
. Courts, so that within the scope of their immunity no 
redress can be got against them if they commit a 
breach of contract. It appears from the late judg- 
ment in appeal, pronounced by the English Courts in 
the Johore case, that even if the sovereign has fraudu- 
lently described himself as another person, or has ex- 
pressly agreed to waive his exemption, he can still 
decline to submit to the jurisdiction of the Court and 
defeat any suit brought against him. Many native 
princes in India are privileged in like manner, so that 
the Johore case- is very much in point. Caution in 
commercial transactions with them is plainly neces- 
sary. This subject is dealt with by section 86 of the 
Code of Civil Procedure, and is not to be lost sight of 
in deciding upon the competence of an individual to 
Therai# bind himself at law. The Government is in no better 
CoTernwent agaiHSt privileged persons of this kind than 

ahv private individual is. 

n^r officers 25. It has been asked how an officer can ascertain 
•retofind that the intending contractor’ is not disqualified by 
minority, insanity, disability, or other circumstances, 
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and how it can be found out whether ho possesses the 
requisite capital. Well, in the first place, the officer 
must use his own good sense. As regards personal 
attributes, — it is alwa 3 ’s desirable to sec an individual 
who offers himself as a contractor, before closing with 
him. If, on inspection, the man’s full age or sanity- 
seem at all doubtful, it.is best to have nothing to do 
with him. As to other disabilities, at least the pre- 
caution can be taken of questioning the applicant. If 
he falsely denies a disability subsequently detected 
{c.g , the fact of his being a Government servant), this 
will amount to fra.ud and will enable the Government 
to repudiate the agreement as above e.vplained. As to 
tile man’s capital, it docs not seem difficult to require 
him to give satisfactory proof 4 «d, if necessary, secu- 
rity on the subject. The taking of good sound security 
is an excellent resource applicable to almost every 
difficulty. Adequate money compensation will make 
up for most defections by contractors. 

26. It is impossible to furnish, as one officer who the per. 
desires, a list of persons against whom, for any reason 

other than minority, insanity, or disability, an agree- ‘ 
ment cannot be enforced. Speaking broadly, the per- 
sons in question are those whether through pri- 
vilege (as to these, sec sections 83 to 87 of the Code 
of Civil Procedure), or through absence of their person 
and property from British India, are beyond the roach 
of the Civil Courts It is not of much use to have a 
good cause ot action against an independent prince 
or against a resident, say of Chinese Tartary, who 
owns nothing in British India that can be seized. 

(i?) As an agent. 

27. This is a widely ramifying subject of very Qaestwns 
serious importance. A good deal bearing upon it 

already been said in the chapters on the Contract Act, wouia-bo 
the Evidence Act, the Begistration Act, and the 
Limitation Act; and it is a question which aptly ready dis- 
illustrates the real value of a knowledge of parts of 
these Acts to executive officers. In this chapter a few 
general remarks, and one or two illustrations from 
concrete cases of actual occurrence, may suffice to warn 
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officers of the imperative need of verifying the extent 
of a professed agent’s powers as such before commit- 
ting the Government to any agreement with his prin- 
cipals, or recognizing in any other way his authority 
to contract with Government. 

28. When a person who claims to be another’s 
agent proposes to bind that other, at least the follow- 
ing points must be attended to : — 

(a) Has he received authority from the person 
(and, if the principals consist of several 
. persons, from every one of them) whom 
he proposes to represent and to bind by 
his action? 

(i) If the law demands any particular form of 
authority, does he possess it ? 

(c) If his alleged authority is not express, but 

merely implied from an alleged legal 
capacity, (1) does he hold that capacity, 
and (2) docs that capacity confer any 
such authority? 

(d) Is the proposed act within the limits of such 

autWity as he holds? 

(e) Is his authority still subsisting? 

A few remarks on the above points are append- . 
ed : — ^ 

29. Point (a) Has he received authority from all- 

the 'persons whom he proposes to represent 
and to bind by his action\ — The case of 
Malik Bassu versus Bryan (P. R. No. 191 
of 1889), decided by the Punjab Chief 
Court and already referred to above, illus- 
trates the great danger of overlooking this 
point. In that case a plot of ground at 
Lahore was bought from the village head- 
men of the village community of Mozang, 
who professed to be able to give a good 
title binding on all the co-sharers, whose 
agents they certainly are for many pur- 
poses. It was, however, held that the 
headmen had exceeded their authority in 
selling the common land, and the sale was 
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set aside. Dishonest principals will readi- 
ly avail themselves of any flaw of this sort 
in their agent’s power-of-attorney in order 
to evade liability on an inconvenient or un- 
remuncrative contract. If the agent — as 
often happens — he a man of straw, ‘ not 
worth powder and shot,* it is evident that 
the Government would be without a remedy 
if it wished in such a case to recover 
damages for breach of the agreement. The 
subject of contracting wdth firms, families, 
and companies will bo again referred to 
under another heading. 

30. Point (6) If the laiv demands any legal 

form of authority, does he -possess iti — 

Section 33 of the Registration Act, III 
of 1877/ affords an c.vampleof a power-of- 
attorncy which must not only be in writing, 
but also be executed and authenticated in a 
particular manner. So, too, under sections 
19 and 20 of the Limitation Act, IX of 
1908, t great care must be taken to make 
sure tliat the act of an agent is clearly with- 
in the scope of his authority. He must be 
“ duly authorized.” It has been suggested 
that, if this clause (6) is not exhaustive, 
all other cases where the law requires 
writing should be specified. Such cases, 
within the ordinary duties of executive 
officers, not covered by the Acts quoted in 
the Manual are few. The compiler regrets 

• that. s.parK, will admit. his, e-x-hmsling 

the subject. 

31. Point (c) If his alleged authority is not ex- as to implied 
press, but merely implied from an alleged 
legal capacity, (r) does he hold that capa- 
city, and {2) does that capacity confer any 
such authority — ^The first point (1) is a 
mere matter of proof, but the second point 
(2) is an important question of law. Take 

* Viile page 137 of this Manual 

t Viile pages 143 and 144 
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the case of partnership, for example. 
Section 21*. of the Limitation Act, IX of 
1908, expressly enacts that, for tJie pur- 
poses of limitation, “ nothing in sections 
19 and 20 renders one of several joint con- 
tractors, partners, executors, or mortgagees 
chargable by reason only of a written ac- 
knowledgment signed, or of a payment 
made by, or by the agent of, any otiier or 
others of them ” It is evident, then, that 
great care must be exercised in recognizing 
such a person, not specially authorized, as 
legally competent to bind his fellows in 
such matters as those of acknowledgments 
and part-payments. 

32. Point (d) Is the 'pro'posed act within the 

limits of such authority as he holds ? — is 
very important to bear in mind that it is 
not illegal to limit an agent’s powers (pre- 
cisely as Government limits those of its 
officers, for instance), and it is therefore 
most necessary to make sure that any parti- 
cular act which an agent proposes to do is 
within 'the authority conferred, expressly or 
impliedly, on him. In many cases the de- 
fence has been set up, both by and against. 
Government, that an agent had exceeded 
his powers. 

33. Point {e) Is his authority still subsisting "i — 

This is a point liable to be overlooked, but 
of obvious importance. As the rule of law 
.which makes the acts and declarations of 
an agent binding at all on his principal is 
based on the theory that he and his prin- 
cipal are one in law, it is evident that the 
rule ceases to apply when the relation of 
principal and agent has. ceased to exist. 

34. A considerable number of officers have referred 
to the troublesome question of contractors’ agents. 
This is a convenient place at which to answer the prin- 
cipal enquiries, not disposed of already. It ma.y be 
observed generally that officers must distinguish 
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between the appointment, on the one hand, of an agent 
merely to receive and make payments or communica- 
tions, and, on the other hand, the delegation to another 
person of responsible duties under a contract. It is 
quite within a contractor’s legal rights (in the absence 
of express stipulation to the contrary in the agreement) 
to appoint any person he pleases to act as his represent- 
ative for the formal receipt and delivery of letters, 
notices, etc., and also for receiving payment of moneys 
due to him. This in no* way injures the Government, and 
in the case of a contractor in a large way of business 
may be really unavoidable. But the delegation of ac- 
tual duties requiring skill or experience stands on 
quite a different footing. If the advice submitted in 
this Manual as to the careful selection of the contrac- 
tor has been followed, his personal qualifications are 
of clear importance. For him (as one ofiiccr exj>resses 
it, quoting from his actual experience) to “ put in any 
ignorant and irresponsible fellow to represent him 
when he wants to be absent, and often a different man 
each time,” is virtually to neutralize the whole advan- 
tage of having selected a contractor duly qualified by 
his attainments to be entrusted with the work. ^ Now, 
apart from express stipulation on the point in the 
agreement itself — and this should never be omitted — 
th^e right of the contractor to delegate his functions 
is regulated by section 40 of the Contract Act, above 
quoted at page 87 of the Manual. The “ intention of 
the parties " should never be left in doubt; and in the 
present particular it is easily expressed by a simple 
stipulation that the contractor shall carry out the con- 
tract in person, except in so far as the Executive 
Engineer in charge may see fit to authorize beforehand 
in writing. The appointment of a contractor’s agent appojnu 
should invariably be in writing. The matter is one ment* should , 
upon which orders by authority would be well bestow- “ 

ed. Another officer asks ‘ what documents should a 
supposed agent produce to support his identity or how th© gen. 
authority 1 How are Executive Engineers to test the of 
genuineness of these documents and tell if they are 
really all that is required by lawl” As regards*^* 
authority, a power-of-attomey duly stamped (con- 
cerning the stamp, see page 221 of the ^lanuali is all 
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the case of partnership, for example. 
Section 21. of the Limitation Act, IX of 
1908, expressly enacts that, for the pur- 
poses of limitation, “ nothing in sections 
19 and 20 renders one of several joint con- 
tractors, partners, executors, or mortgagees 
chargable by reason only of a written ac- 
knowledgment signed, or of a payment 
made by, or by the agent of, any other or 
others of them ” It is evidefnt, then, that 
great care must be exercised in recognizing 
such a person, not specially authorized, as 
legally competent to bind his fellows in 
such matters as those of acknowledgments 
and part-payments. 

32. Point (d) Is the fTOjfosed act within the 

limits of such authority as he holds ? — It is 
very important to bear in mind that it is 
not illegal to limit an agent's powers (pre- 
cisely as Government limits those of its 
officers, for instance), and it is therefore 
most necessary to make sure that any parti- 
cular act which an agent proposes to do is 
within ‘the authority conferred, expressly or 
impliedly, on him. In many cases the de- 
fence has been set up, both by and against^ 
Government, that an agent had exceeded 
his powers. 

33. Point {e) Is his authority still subsisting 1 — 

This is a point liable to be overlooked, but 
of obvious importance. As the rule of law 
.which makes the acts and declarations of 
an agent binding at all on his principal is 
based on the theory that he and his prin- 
, cipal arc one in law, it is evident that the 
rule cea^s to apply when the relation of 
principal and agent has ceased to exist. 

34. A considerable number of officers have referred 
to the troublesome question of contractors’ agents. 
This is a convenient place at which to answer the prin- 
cipal enquiries, not disposed of already. It may be 
observed generally that officers must distinguish 
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between the appointment, on the one hand, of an agent 
merely to rceeivc and make payments or communica- 
tions, and, on the other hand, the delegation to another 
person of responsible duties under a contract. It is 
quite within a contractor’s legal rights (in the absence 
of express stipulation to the contrary in the agreement) 
to appoint any person he pleases to act as his represent- 
ative for the formal receipt and delivery of letters, 
notices, etc., and also for receiving payment of moneys 
due to him. This in no' way injxircs the Government, and 
in the ease of a contractor in a large way of business 
may be really unavoidable. But the delegation of ac- 
tual duties requiring skill or experience stands on 
quite a different footing. If the advice submitted in 
this Manual as to the careful selection of the contrac- 
tor has been followed, his personal qualifications are 
of clear importance. For him (as one officer expresses 
it, quoting from his actual experience) to “ put in any 
ignorant and irresponsible fellow to represent him 
when he wants to be absent, and often a different man 
each time,” is virtually to neutralize the whole advan- 
tage of having selected a contractor duly qualified by 
his attainments to be entrusted with the work. Now, 
apart from express stipulation on the point in the 
agreement itself — and this should never be omitted — 
the right of the contractor to delegate his functions 
is regulated by section 40 of the Contract Act, above 
quoted at page 87 of the Manual. The “ intention of 
the parties” should never be left in doubt; and in the 
present particular it is easily expressed by a simple 
stipulation that the contractor shall carry out the con- 
tract in person, except in so far as the Executive 
Engineer in charge may see fit to authorize beforehand 
in writing. The appointment of a contractor’s agent 
should invariably be in writing. The matter is one went* 
upon which orders by authority would be well bestow- **"*^^ “> ‘ 
ed. Another officer asks ‘ what documents should a 
supposed agent produce to support his identity or How th® gen 
authority 1 How are Executive Engineers to test the ^^nenes# 
genuineness of these documente and tell if they are 
really all that is required by law?” As regards, 
authority, a power -of-attomey duly stamped (con- 
cerning the stamp, see page 221 of the Manuals is ah 
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that is necessary ; but in order to secure conclusive proof 
of execution of the power, it is quite legal to expressly 
stipulate in the agreement that only a registered 
power-of-attorney will be recognized. As regards 
identity of the agent, it is usually deemed sufficient 
proof for practical purposes to test a man’s identity 
by comparison of a signature taken froru him in person 
with another one of admitted genuineness, previously 
secured. If the contractor furnishes such a signature 
^vritten upon the power-of-attomey deposited by him, 
there ought to be no difficulty about testing the iden- 
tity of a man representing Wmself as his agent. If 
the agent’s handwriting be not deemed sufficient proof 
of identity, and if no reasonably reliable persons can 
be produced who will vouch for the agent’s identity, 
the only suggestion which the compiler can make is 
that the contractor be required by the agreement to 
deposit therewith a photograph of the agent. The 
compiler fears that contractors would be considerably 
taken aback by such a stipulation, and he cannot see 
any necessity in practice for such exhaustive proof of 
authority (a), 

(3) Is THE CONTRACTOR IN' ALL RESPECTS A SUITABLE 
PERSON ? 

35. The importance of this question is plain; in 
fact, from a practical point of view, it is a great deal 
more material than the technical completeness, or 
clearness, or legality, of the agreement as drawn can 
ever be. Against a-man of stiaw, the best-drawn 
instrument is powerless; and a contractor destitute of 
the knowledge indispensable to the efBcient discharge 
of his undertaking can by no pcssibility give satisfac- 
tion, however effectually he may be bound down by 
legal terms. On the other hard, a fair, honest, well- 
disposed contractor will decline to take advantage of 
loop-holes in his ‘•agreement, and will give effect to 
what he knows to be its intention. The personal 
qualifications ‘of the individual are therefore highly 
mptArial, and should be carefully borne in mind. 

(a) It 7onld be inffident for the contractor to appear in person or send 
some known person to identifj the agent. C.B.P. 
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Wliat the Government wants to secure is, not the 
empty advantage of good ‘ causes of action ’ against 
defaulting contractors, but the punctual and efficient 
performance of its contracts, with freedom from the 
painful necessity to make other arrangements for the 
work. It is therefore of the first consequence that 
officers in placing their contracts shall take all reason- 
able precautions to make certain of the general fitness 
of the individuals whom they select, and shall bear 
in mind that the lowest tender for a work is by no 
means necessarily tlie one which should be accepted. 

One officer, indeed, does not hesitate to describe the 
lowest tender as " very seldom better than an impudent 
attempt to cut in at the impossible and to get a round 
sum down by unauthorized sub-letting.” 

36. Under this sub-head, the following points Pomt* re- 
jrequire comment Sid”' 

(а) Is the person in question duly qualitfcd 

regards knowledge to do the work ? 

(б) Is ho of good character I 

(c) Does he possess the requisite funds and com- 
mand of labour I 

id) Has he the necessary leisure and health to 
attend properly to the work ? 

{e) Does he tender in his individual capacity, or 
for an absent 'principal, or for a firml 

These points will now be discussed in turn : — 

37. Point (a) Is the person in question proposed 
qualified as regards knowledge to do the worki — No- 
thing can be plainer than that if competent training 

and experience bo indispensable to satisfactory perfor- 
mance of an agreement and be absent, disappoint- 
ment and disputes must inevitably result; while no- 
thing IS more certain than that this and other essential 
qualifications arc at times wholly overlooked in the 
selection of contractors. 

38. In this connection, the following suggestions 
may be of use : — 

(1) If a person tendering relies upon certificates in the mattw' 
produced, it is necessary to make sure that they belong 
nnd refer to him. Quite recently a swindler obtained 
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employment in the Public Works Department by 
virtue of a Rurki certificate which had been granted 
to another person, and in: which the name of the true 
grantee had been skilfully erased. One officer remarks 
that “ a trade* in certificates is by no means un- 
common.” Again, a certificate may not have been 
tampered with, but may relate to another person of 
the same name. Great care should be exercised in the 
giving both of certificates and of contracts to record 
the parentage, caste, and other useful details of the 
person referred to, in order to ensure easy proof of his 
identity. A case occurred not long ago where neglect 
of this precaution resulted in a whole series of pay- 
ments to the wrong person on the strength of a 
power-of-attorney which omitted such particulars. 
Again, if the individual produces certificates in favour 
of a firm of which he professes to be the agent, and in 
whose behalf he applies for the contract, it is essential 
to make sure that the duly qualified partners of the 
firm are to personally perform the contract, if any 
weight is to be attached to the certificates A case 
recently happened, which it will be convenient to 
cite as Mulchand’s case, in which a contract was given 
exclusively on the, strength of tesUmonials produced 
in this manner; biit, in the event, 'no partner of the 
firm ever even appeared on the scene, the agent grossly 
mismanaged matters, and the Executive Engineer con- 
cerned had to rescind the contract at great incon- 
venience to- Government, and with the natural result 
of a fiercely contested law-suit, which, although suc- 
cessfully defended, cost the Government indirectly a 
large sura of money. This case furnishes numerous 
illustrations of the manner in which contracts should 
not be entered into or conducted, and will be frequent- 
ly referred to. 


( 2 ) Do they (2) Next, it is material to see that the certificates 
eMar"otkT work of a Similar kind. A person may be 

6 rwot-T qualified to contract for- common earth- work, yet 
be altogether unfit to build a bridge. 


* It ha-i been held by the Punjab Chief Court that the use of a forged 
c«rti6cat« xa order to gain employment ia fraudulent and punuhable at 
forgery — F. B:. No. 2, Cnminal, 1835 
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(3) It is always desirable to safely preserve certi- 
ficates or samples produced. In Mulchand’s case it 
became highly important to prove that he handed to 
the Executive Engineer several cards which only des- 
cribed him as “ agent for the firm of ” so and so with- 
out even giving his own name, and that he submitted 
certain washed and cleaned specimens of kunker, up 
to the standard of which the work entrusted to his 
firm was to come. The cards and the samples were all 
lost in the Executive Engineer’s office, and could not 
be proved for the defence when it stood in urgent need 
of them, (The matter of samples is again referred to 
elsewhere.) 

(4) It is important to enquire whether the person 
producing the certificates has done any later work as 
to which he has no certificates to show. It is not at 
all uncommon for contractors to make a creditable 
beginning, expressly in order to secure a good repu- 
tation, and thereafter to wilfully trade on it. It is 
observed by one critic that “ it is not sufficient to in- 
q^uire from their immediate previous emplo 3 ^ers, but 
tney should bo looked up through several previous con- 
tracts,” A case could be quoted in which a contractor 
in his first bill inserted a trifling error against him- 
self, and then, fondly believing, that he had thus 
established a reputation for probity, committed serious 
inaccuracies in every one of eleven subsequent bills, 
all, without exception, in his own favour. This risk 
is not to be lost sight of in giving due weight to the 
fact that a contractor has served well already under 
other officers. 

39, Point (6). Is the contractor of good charac- 
ter 1 — The labour expended in verifying the intellec- 
tual, moral, and physical fitness of applicants for con- 
tracts is well bestowed and an imm^iate gain to the 
officer concerned. To ignore these qualifications is to 
court disputes and disaster; and obvious though this 
truth may appear, even to the extent of being a profit- 
less platitude, concrete cases could be cited in which 
contracts of serious magnitude have been given, and 
by officers of long standing, to persons whose antece- 
dents were ascertainable with comparative ease and 
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left no doubt ■whatever that nothing but disappoint- 
ment could be expected to result from their re-employ- 
ment.' If a form 'were prescribed for officers to fill up 
upon the occurrence of an important legal dispute, the 
first particular stated in it should be. a clear and defi- 
nite reply to the enquiry, ‘ Did you before giving this 
contract take any steps to satisfy yourself of the pro- 
fessional, moral, and physical fitness of the contrac- 
tor ; if so, what; and, if not, why not V A case, which 
Jones’ case may henccforth be referred to as Jones* case, is in 
exmpie^° point, where the contract was given without any effec- 
tive inquiry to a man of straw who never once set foot 
in the place where performance was to take place — a 
man whose name had already been identically used on 
a previous occasion, resulting in a disastrous failure 
and heavy loss to Government. The consequence was 
an extremely complicated law-suit for Rs. 57,000, only 
defeated by e.xpenditure of many thousand rupees in 
the salaries of highly paid officers specially deputed 
for the purpose, or detained for lengthy periods to 
assist in the defence, to the serious prejudice of their 
duties elsewhere. In another case, already referred 
to as Mulchand’s, the man had no sooner been defeated 
in his attempt to defraud the Government and to brand 
the Executive Engineer as perjured than he obtained 
fresh employment in the very next division, the officer 
BUckregxstex in charge of it being unaware of his antecedents. The 

^compiler of this Manual is happy to state that bis sug- 

*~'gestion for the institution of a register of contractors 

unworthy of further employment under Government 
has met with well-nigh universal acceptance by those 
consulted, and will, he trusts, be adopted forthwith. 
Nothing will more directly tend to keep contractors 
upright in their conduct than the knowledge that pro- 
scription from further service under Government must 
inevitably follow the failure of any false claim institu- 
ted by them in Court or other serious and undoubted 
misbehaviour.* 

No practical 40. There is considerable divergence of opinion 
among the officers consulted, as to the best scope and 
u^ofhw form of this register. The subject is one of extreme 


• The point Ij again toodej on elaowhere : vi4t P*ge £o7 of thia MamiaL 
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importance and cannot possibly be disposed of ip the.nrefuAiugto 
Manual; but the compiler bas good hope that it 
other difficult questions of practice will be authorita- 
tively settled before very long, in conformity with the 
views of the great majority of those who have discus- 
sed the subject. One officer, while approving of the 
register, asks how an Executive Engineer can without 
danger of a prosecution for libel refuse to deal with a 
contractor whom he may believe to be dishonest. The 
answers are numerous. First, he need not give any 
reasons for refusing to deal with any person. Second- 
ly, if the contractor is particularly pressing to know 
the reason of his rejection, the officer’s reply, com- 
municated either orally in private or on paper by a 
closed letter, is not libellous, because there is no “ pub- 
lication." Thirdly, even if in reply to an enquiry the 
officer gave his reasons (which would be very unwise) 
in the presence of others, the communication would not 
be libellous unless it were false and unless “ actual 
malice” were proved against him. The difficulty is 
one which with moderate prudence can never be met 
with in practice. 

41. One objection raised against the proposed Questions of 
"‘black register” is worthy of a passing remark. 
is said that the register would be useless in practice, naise by 
because a proscribed contractor would at once change 
his name and go elsewhere. To this there are several 
replies. First, such a device is impossible in the case 
of contractors of any position worth mentioning. 

Secondly, if it be made a ‘ standard condition ’ of all 
Government contracts that the contractor shall disclose 
his true name and other particulars, and it be express- 
ly provided by the same condition that the contract 
would not be given if it were known that the con- 
tractor was tendering under a false name, and that to 
deceive the representative of Government in this 
respect will constitute an offence punishable with six 
months’ rigorous imprisonment, the compiler’s belief 
is that only a very small percentage of dishonest con- 
tractors would dare to conceal tiieir identity. Third- 
ly,^ if we arc not too ‘hide-bound by custom* to see 
utility or sense in what is doubtless novel, a system of 
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recording personal descriptions, with specimen signa- 
tures (ot such men as can write) attached, might be 
tried. Whenever a contxactor’s name was sent up for 
entry in the ‘ black register,’ his description and speci- 
men signature (if any) would be attached to the report. 
Thereafter, .such a person could generally be detected 
by any. officer who, having given him a contract and 
found him to be dishonest or grossly unfit, suspected 
him of fraud, and sent his description and a sample 
of his handwriting (if any) to the custodian of the 
‘ black register ’ for identification. Possibly some- 
thing might even be done by the aid of photography. 
The idea is quite crude, but perhaps something could 
be made of it, although to the compiler its use in this 
respect seems unnecessary. His suggestion to use 
photography for the purpose of fixing the exact state 
of works at a given moment has been cordially wel- 
comed; and he sees no conclusive objection to any 
other workable use of such evidence, even though it be, 
hitherto, unheard of. A grand instance of the success- 
ful use of photography in judicial proceedings is fur- 
nished by a recent case, wnere the camera detected on 
an old deed a signature indispensable to its validity, 
but which had faded so utterly away as to be wholly 
indiscernible by the eye even when aided by a power- 
ful magnifying glass. 

42. Point (c) Does the contractor •possess the 
tesouices requisite funds and command of laboutX — Other 
discMsei. things being equal, preference should invariably ’be 
given to a contractor who is in a position to work on 
his own resources and not on borrowed capital. In a 
country like India, where the rate of interest is high, 
persons who are in the hands of money-lenders can 
never afford to do good work as cheaply as can those 
who have no interest to pay. The former must either 
work at higher rates, or do less satisfactory work, than 
the latter. A sound and solvent firm or individual 
can often afford to carry out a contract at a positive 
loss, for the sake of preserving a well-earned reputa- 
tion, and thus securing future business : the man of 
straw can never do this, but will certainly evade his 
responsibilities when the contract proves a losing one, 
cither by deliberately throwing up his undertaking or 
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by sheer inability to carry it on. Such persons in- 
variably expect to secure their agreement at a higher 
rate of profit than ought to suffice, because as their 
eventual success is uncertain, they must make up on 
one contract what they lose on another in which they 
fail for want of funds. It may almost be regarded as 
an axiom that a person dependent on borrowed money, 
who tenders at as low a rate as would just remunerate 
a person of substance, has no solid intention of carry- 
ing on the work to completion. It has been remarked 
that persons of this class are very apt to start, when 
they can, on advances : to go on so long as the work 
remains easy; and then, as soon as trouble is encounter- 
ed, to abscond, fr^uently leaving a serious difficulty 
behind them. Railway cuttings afford a common illus- 
tration of this device. Perhaps the best preventive of 
the difficulty under consideration is to rigorously 
refuse to give advances, to take sound security for per- 
formance, and to invariably reserve the power of keep- 
ing payment slightly in arrears. 

48. The importance of making sure also of theAUohis 
contractor’s command of labour is obvious. A case 
could lje_ cited where the construction of a large piece 
of frontier road-making was entrusted to a contractor, 
prompt performance being most essential. It turned 
out that the man had no adequate supply of labour 
secured, and the work had to be taken from him after 
much valuable time had been lost and voluminous cor- 
respondence had been wasted on him. Thorough 
reliability in this particular is an attribute in a con- 
tractor well worth paying for. 

44. Point (d). Has the contractor the necessary HaieUnre 
leisure and health to attend froferly to the work'i — health. 
It is always important before giving a contract to 
•enquire into these points. Every practical person 
knows that, in India especially, unskilled labour must 
be constantly and carefully supervised. Small sub- 
eontractors arc no exception to the rule. It is 
absolutely essential that the contractor shall not be 
' a person disabled cither by busings engagements else- 
where or by ill-health from attending to the work 
•entrusted to him. For this reason, a provision is 
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introduced into some of the standard forms of agree- 
ment binding the contractor to supervise the work 
either personally or by approved agent; and it has. 
been strongly urged that a provision binding the con- 
tractor to be present on the work, in person or by an 
agent previously approved by the representative of 
Government, should be introduced into all agreements. 
However summarily a contract be given, this point 
should never be overlooked. Times without number 
disputes have arisen within the personal experience of 
the compiler of this Manual through neglect of his 
work on a contractor’s part- This can be prevented 
if persons tendering for a contract be required to 
satisfy the officer concerned that they are in a position, 
both as regards their other engagements and their own 
health, to properly attend to it. In the heavy case for 
Es. 57,000 already alluded to, the dispute mainly ori- 
tjnaTithoii«d giuated in the fact that the agent left on the spot to 
supervise the work was both professionally and phy- 
Btraiy d«- sically unfit for his post and allowed the work to arif t- 
aiiowed. The usual provision barring sub-letting of the, contract 
without the previous written consent of the officer con- 
cerned is justified by the same considerations. Offi- 
cers should sternly enforce that condition; and no 
assignment of the contract should be allowed except 
to a person proved to the officer’s satisfaction to be 
‘duly qualified in all respects to undertake it. The 
small amount of trouble involved in careful attention 
to these points will be amply repaid by immunity from 
disputes and disappointments afterwards. 

Question put Two Very practical questions have been put^ 

cntbissub- which may conveniently be dealt with here: (1) sup- 
( 1 ) Case of pose a contractor enters into two distinct contracts at 
contractor the Same time and at or near the same place, the agree- 
tw^jduti^t* meats for which make no mention each of the other, — 
contracts. can One contract be put an end to on just grounds with- 
out the contractor’s having a claim for breach of the 
other? The answer is, emphatically, yes. Even if it 
' were expressly stated in one agreement that part of 
the * consideration ’ for it was the fact of the contrac- 
tor’s enjoying the advantage of holding the other 
contract, this fact would not exempt him from his legal 
duty .to properly perform the other contract; and if 
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he broke' the latter, and consequently had it rescinded, 
this would do him no ‘ injury ‘ legally entitling him to 
complain, or to throw up the first-named contract. 

In so far as his profit under the latter is reduced, or 
even extinguished, he has only himself to thank. Much 
more, then, do separate contracts hold good indepen- 
dently which do not even mention each other. It 
would, however, bo better if each agreement referred 
expressly to the other and declared that the two were 
to be wholly independent. No legal documents can be 
too explicit. As Thomas Carlyle said, ‘ mankind are 
mostly fools,’ and you must ‘ play down ’ to the intelli- 
gence of those who arc to sit in judgment upon your 
agreements. 

4G. Question (2). Again, if performance of a ( 2 ) Case of 
contract wdthin the stipulated period will become 
physical impossibility in the event of another work from cause 
(placed by Government in other hands) being behind- 
hand, and it does get behindhand, what is the l^al tractor, 
position of the contractor for the former work ^ (Jan 
he claim (a) to throw up the contract, (b) to got more 
time, (c) to escape penalties? The answer on all three 
points is in the affirmative. The impossibility refer- 
red to, which is beyond the contractor’s control and 
responsibility, indubitably excuses performance. (See 
section 56 of the Contract Act.) Strictly speaking, 
the contract becomes void; but if the contractor does 
not care to treat it as such, and is willing to complete 
the work when the other indispensable work is done, 
he is obviously entitled to more time, and is liable to 
no penalties under the original agreement, so far as 
his blameless failure to complete the work by the 
prescribed date is concerned. Under certain circum- 
stances he may be entitled to compensation for labour 
kept idle and it would be advisable to guard against 
this in the agreement. 

47. Point (e) Does the 'person tendering do so in Capacity in 
his individual capacity, or for an absent principal, or fa* 
for a firm ? — This is a question of some consequence, made. 
Where a man tenders solelv on his own behalf, there 
is an opportunity of qxicstioning him and ascertain- 
ing whether he is a suitable person for the work or 
not. But where he professes to tender either as an 
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introduced into some of the standard forms of agree- 
ment binding the contractor to supervise the work 
either personally or by approved agent; and it has. 
been strongly urged that a provision binding the con- 
tractor to be present on the work, in person or by an 
agent previously approved by the representative of 
Government, should be introduced into all agreements. 
However summarily a contract be given, this point 
should never be overlooked. Times without number 
disputes have arisen within the personal experience of 
the compiler of this Manual through neglect of bis 
work on a contractor’s part. This can be prevented 
if persons tendering for a contract be required to 
satisfy the officer concerned that they are in a position, 
both as regards their other engagements and their own 
health, to properly attend to it. In the heavy case for 
Rs. 57,000 already alluded to, the dispute mainly ori- 
UaaRtiiorired ginated in the fact that the agent left on the spot to- 
supervise the work was both professionally and phy- 
BtOTijdi8. sically unfit for his post and allowed the work to drift, 
allowed. The usual provision barring sub-letting of the contract 
without the previous written consent of the officer con- 
cerned is justified by the same considerations. Offi- 
cers should sternly enforce that condition; and no 
assignment of the contract should be allowed except 
to a person proved to the officer’s satisfaction to be 
'duly qualified in all respects to undertake it. The 
small amount of trouble involved in careful attention 
to these points will be amply repaid by immunity from 
disputes and disappointments afterwards. 

Question put Two vcry practical questions have been put,, 

enttissub- which may conveniently be dealt with here: (1) sup- 
(i) Case of pose a contractor enters into two distinct contracts at 
contractor the Same time and at or near the same place, the agree- 
^^datiQot” ments for which make no mention each of the other, — 
contracts, can onc contract be put an end to on just grounds with- 
out the contractor’s having a claim for breach of the 
other? The answer is, emphatically, yes. Even if it 
■ were expressly stated in one agreement that part of 
the ‘ consideration ’ for it was the fact of the contrac- 
tor’s enjoying the advantage of holding the other 
contract, this fact would not exempt him from his legal 
duty to properly perform the other contract; and if 
214 
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he broke' the latter, and consequently had it rescinded, 
this would do him no ‘ injury ‘ legally entitling him to 
complain, or to throw up the first-named contract. 

In so far as his profit under the latter is reduced, or 
even extinguished, he has only himself to thank. Much 
more, then, do separate contracts hold good indepen- 
dently which do not even mention each other. It 
would, however, be better if each agreement referred 
expressly to the other and declared that the two were 
to be wholly independent. No legal documents can be 
too explicit. As Thomas Carlyle said, ‘ mankind are 
mostly fools,’ and you must ‘ play down ’ to the intelli- 
gence of those who arc to sit in judgment upon your 
agreements. 

46. Question (2). Again, if performance of a ( 2 ) case of 
contract within the stipulated period will become 
physical impossibility in the event of another work from caose 
(placed by Government in other hands) being behind- 
hand, and it does get behindhand, what is the legal tractor, 
position of the contractor for the former work? Can 
ne claim (a) to throw up the contract, (6) to get more 
time, (c) to escape penalties? The answer on all three 
points is in the affirmative. The impossibility refer- 
red to, which is beyond the contractor’s control and 
responsibility, indubitably excuses performance. (See 
section 56 of the Contract Act.) Strictly speaking, 
the contract becomes void; but if the contractor does 
not care to treat it as such, and is willing to complete 
the work when the other indispensable work is done, 
he is obviously entitled to more time, and is liable to 
no penalties under the original agreement, so far as 
his blameless failure to complete the work by the 
prescribed date is concerned. Under certain circum- 
stances he may be entitled to compensation for labour 
kept idle and it would be advisable to guard against 
this in the agreement. 

47 Point (e) Does the 'person tendering do so in Ca.^dijiiL 
his individual capacity, or for an absent principal, 
for a firm ? — This is a question of some consequence, made. 
Where a man tenders solely on his own behalf, there 
is an opportunity of questioning him and ascertain- 
ing whether he is a suitable person for the work or 
not. But where he professes to tender either as an 
’ 216 



CHAP. VIII.] 


[OEMEEAt, NOTES. BEAD I, BUS-HEAD (4). 


agent for an absent principal or on behalf of a firm, 
complications arise, which must be carefully borne in 
mind. The matter of his legal authority to bind those 
whom he professes to represent has already been dealt 
with in detail under Head I, Sub-head (2) (B), of this 
chapter.* Assuming that the question of authority 
Ate the ab. to act is Satisfactorily settled, the next question is 
cMcImed”* Whether the absent principal or the firm concerned is a 
Buitabie T Suitable party to the proposed contract. All the con- 
thet^TwheQ- siderations on this subject enumerated in this chapter 
crer posable, should be brought to bear. Whenever possible, it is a 
good plan to insist on an interview with the principals 
or absent partners of a person tendering on their be- 
half. It is certain that if this precaution had been 
adopted in Jones’ case, the contract would never have 
been given to the worthless individual whose name 
figured in it is the contractor. Speaking generally, it 
is not desirable to give contracts to petty “ firms,” and 
it is most necessary to debar individual contractors 
from introducing partners into contracts with Govern- 
ment except under the written consent of the officer 
steef clear Concerned previously obtained. The great principle 
of legal com. to be Steadily borne in mind before contracting, during 
piicatione. performance, and in finally settling up a contract, is to 
steer clear of whatever may tend towards legal com^ 
fUcations. This principle will be again insisted on 
elsewhere : in this place it is sufficient to mention that 
much risk of embarrassment will be avoided by keep- 
ing the personality of the contractor clear and un- 
divided. 

(4) Do BOTH SIDES CLEARLY UNDERSTAND EACH OTHER! . 
Head I. Sub- 48. In discussing this Question, it will be assumed 

Thteflwtoi language selected is clear. Ambiguities of 

mijtake. words will be specially referred to hereafter under sub- 
head (7). It may, however, well occur that even in the 
absence of any verbal ambiguity, there is a bond fide 
mistake on one side or other as to the legal import of 
the words used, or even as to the very existence of a 
binding agreement at all. Now, it cannot be tco em- 
phatically impressed on all officers that mistake of this 
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kind by no means suffices necessarily to invalidate a con- 
tract. It has been clearly explained already by quot- 
ing and commenting on sections 3, 13, 20, 21, and 22 
of the Contract Act to what extent alone mistake will 
render an agreement voidable, and the subject need 
not be again discussed; but it is important to use this 
opportunity as an illustration of the imperative neces- 
sity of all officers understanding the law on the sub- 
ject if they arc to contract with any reasonable 
prospect of legal safely. (There can be little, if any, 
doubt that contractors arc often allowed to escape the 
just penalty of their defaults through the fact that 
the officers concerned have no clear idea where the 
contractor’s legal liability began, and precisely how 
far it extended.) At the same time, as “ prevention ” 
is always “ better than cure,” it is obviously wise in 
settling the terms of a contract to leave no stone un- 
turned in order to ensure that the opposite party does 
really understand distinctly from the outset the legal 
liabilities to which his words commit him. Just as 
in an Act of the Legislature clearness and precision of 
language are of far higher consequence than elegance 
of diction, — as, for example, it is much better in an 
Act to use the same word as often as the same sense 
is intended than to study style and endeavour to. ex- 
press the same sense in varying terms, — so it is the 
wiser course, when contracting, to err, if at all, on the 
side of needless precision, — to give the other side 
credit for less intelligence, less honest desire to inter- 
pret the agreement fairly, and more perverted 
ingenuity in the art of distorting plain words than 
may be really necessary, and thus to reduce to a mini- 
mum the chance of misconstruction, 

49. In order, then, to lessen the risk of misunder- 
standing, it is always expedient to make quite sure 
that the contractor understands what he is under- 
taking, and to see that all material conditions are 
definitely settled. This last point will be more parti- 
cularly referred to further on under sub-head (8). If 
the contract is drawn up in English, and the contrac- 
tor does not know that language, his signature is of 
very little practical value unless proof be easily pro- 
ducible that the terms of the agreement were clearly 


Use every 
endeavour to 
irevent mis* 
understand* 
tnz. Above 
all, be clear. 
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explained to and imderstood by him. It is not suffi- 
cient even to make the man sign an acknowledgment to- 
this effect. Such an admission is useful, but it is not 
conclusive. What is wanted is a note made by the 
officer concerned, however briefly expressed, which will 
enable him to swear positively that the agreement'iras 
read over by, or to, and was apparently understood by, 
the contractor. This is the procedure of the Courts 
in respect of evidence orally given and recorded at the 
time, and its wisdom is clear. It has repeatedly been 
remarked in the presence of the compiler of this 
Manual that Government contracts “ are good enough 
against the Government, but they are waste paper 
against the contractor.” This idea is undoubtedly 
based on the opinion that the usual contract forms are 
too complex for the ordinary native contractor’s com- 
prehension. If that be the case, there is all the more 
1 when using those forms, to overcome the diffi- 

culty, so far as may be possible, by personal explana- 
tion of them. It is not forgotten by the writer that 
executive officers are busy men; whose time can ill be- 
spared for the instruction of ignorant contractors, or 
that emergencies do occur in which there is no time at 
all for framing elaborate agreements. Such cases are, 
however, the exception, and in no degree weaken the 
force of the general rule that no agreement should be 
entered into until it is as certain as human affairs can 
well be that its terms are or ought to be understood 
by the other party. It must be borne in mind that 
contractors are not ordinarily speaking very numerous, 
and that it is only necessary to explain matters to the 
same individual once. Officers who have ever under- 
gone the labour and anxiety involved in litigation will 
acknowledge that a great deal of trouble at the first 
would have been well expended in making sure of keep- 
ing clear of the Civil Courts. It has been suggested 
that the duty of explaining to contractors the terms 
of proposed agre ments might be enjoined by a Stand- 
ing Order, or be printed on all agreement forms. 

(5) Is Tire PBOPOSED ACnEESIENT ON*E WHICH IS IN’ ALE 
RESPECTS LEGAL? 

HEADi.sci. 50. This is a large and complex question, requir- 
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ing, for its right solution, knowledge of certain pro-whyth« 
visions in the various Acts of the Legislature already is 

quoted in this Manual, llercin lies a sufficient justi- BO impoTtact. 
fication for their introduction. Unless officers under- 
stand what facts would invalidate their agreements, 
they cannot possibly contract with safety. They must 
always bear in mind that the moment a dispute arises, 
the agreement is sure to be subjected to legal scrutiny, 
and that advantage will be taken of every conceivable 
flaw in order to evade liability or to fasten it upon the 
Government. In a case of recent occurrence, where the “ 
agreement had not hcen drawn in strict legal ^ 
phraseology, no less than nine distinct defences of one 
sort or another were set up in order to defeat it. 

Every one of them, as it happens, ivas eventually over- 
come, but only after an inordinate expenditure of 
Judicial time. 

51. The points demanding attention in this con- 
nection are as follows 

(a) Is there mutual consideration^ 

(&) Are the consideration and the object of the 
agreement lawful? 

(c) Is the agreement one expressly declared by 

the Contract Act to be void? 

(d) As regards the form of the agreementrr- 

(1) Does the law require it to be in writing ? 

(2) Does the law require it to be registered? 

(3) Does the law require it to be executed 
or authenticated in a particular 
manner ? 

(4) Does the law require it to be stamped ? 

If so, does it satisfy the law in these respects ? A 
few words will suffice in this place on each of these 
subjects — 

52. As to point (a). — The reader is already aware point 
that, with certain specified exceptions, 
agreements made without consideration are 
void (section 25 of the Contract Act); 
special attention is drawn to the notes 
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Point lb). 


Point (e). 


Point f<P, 
ctaase (] /. 


under sections 2 and 25 of the Contract Act 
which need not be repeated here. 

53. As to point (5). — An agreement of which 

either the consideration or the object 
is unlawful is void (section 23). Close 
attention ^to the terms of this important 
section (23) is necessary. It may be 
thought that a public officer could never 
enter into an agreement contravening the 
law. Of course this would never be done 
knowingly; but the law as to consideration 
may be transgressed inadvertently. 

54. As to point (c ). — ^Instances of agreements 

specially declared to be void will be found 
in sections 26 — 30 of the Contract Act; also 
in section 66. Some of those cases— no- 
tably that dealt with in section 28 — are of 
very dii^ct importance to executive officers 
respecting the agreements into which they 
enter, and what it is necessary to say about 
them will be found in notes under the re- 
spective sections of the Contract Act. It 
is sufficient to indicate here the direct 
value of these sections to those for whose 
benefit this Manual is prepared. 

55. As to point (d), clause (1). — There are not 

many classes of contracts which in British 
India must be in writing. Under the 
Transfer of Property Act, certain sales and 
leases can only be so effected : the relevant 
provisions of it are quoted in Chapter VII. 
Certain contracts entered into by public 
bodies (e.g.. Municipal and Cantonment 
Committees) must, under Acts specially 
relating to them, be in writing. Such cases 
would not be urgent, and reference can be 
made on the point to the legal adviser of 
the Government. The special case of 
negotiable instruments may be passed over 
without further mention. Section 72 of 
' the Railway Act, IX of 1890, relating to 
agreements limiting the liability of the 
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railway, furnishes another example, and 
one, moreover, of agreements which must 
not only be in WTiting, but must also be in 
a particular form. 

Clause (2). — On the subject of the registra- 

tiou of documents, the law is set out in ' ' 
Chapter IV, dealing with Act III of 
1877, 

Clause (3). — No special form of execution Point (i), 
or authentication of contracts is neces- 
sary as regards a private person; but 
public bodies, companies, and part- 
ners must execute conformably to law. 

The case of partners has already been 
dealt with under the Contract Act and 
it is only necessary to add that part- 
ners often trade under the name of a 
company though no such incorporated 
company exists. In such cases each 
partner should ordinarily be a party 
to the contract and should execute it. 

The other cases need not be discussed 
in this Manual for the reason just 
given as to public bodies under point 
{d), clause (I) 

Clause (4). — This depends on the provisions Point (i), 
of the Stamp Act quoted in Chapter 
VI of this Manual,— on the general 
and special exemptions in force under 
it, — and on the agreement (if any) of 
the parties as to incidence of the duty. 

It may be as well to remind officers, 
since severui have ashed ior ixerther 
information on this subject, that all 
agreements entered into with the Pub- 
lic "Works Department by contractors 
for the execution of work or for secur- 
ing the due performance of contracts 
are exempt from stamp-duty. (Public 
Works Department Code, Volume I, 
Chapter "VIII, paragraph 921.) On 
the other hand, instruments between 
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contractors and local bodies, such as 
Municipal Committees, are not exempt 
and must be stamped according to law. 
It has been suggested that the Manual 
should furnish instructions as to the 
particular stamps which agreements, 
powers*of-attorney, etc.> should bear. 
The stamp on any agreement (where 
one is required) is eight annas. That 
on powers-of-attorney varies with the 
nature of the instrument. Pull details 
will be found in Article 48, Schedule 
I, of the Stamp Act (II of 1899), in 
Part II of the Manual. The most use- 
ful clause in that article is clause (c), 
which shows that the proper stamp on 
a power-of-attorney authorizing one or 
more persons to act in a single transact 
lion (one contract, however large, 
would be such) is one rupee. “ Generrt ” 
powers-of-attorney are dealt with in 
clauses (d), {e) and (p) of the same 
article.' The rule may be briefly 
stated as prescribing on such instru- 
ments, i.e., general powers-of-attorney, 
a stamp of one rupee for each person 
authorized to act, with a minimum 
stamp of 6ve rupees. The explanation 
to Article 48 provides that for the pur- 
poses of that article more persons than 
one ivhen belonging to the same firm 
shall be deemed to be one person. 

(6) Are the provisions of the proposed agreement 

WISE AND APPROPRIATE ? 

Head I. Sen. 56. It is Dot proposed to discuss in this Manual 
niAD(o). suitableness of the various forms provided by Gov- 

ernment for contracts generally. These forms leave 
untouched many particulars which help to make up the 
sura of an agreement. Nor do they apply to contracts 
of every sort. There is ample room, therefore, for the 
exercise of discretion, and a few words in this connec- 
tion may be useful. 
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57. The following words of one critic are eminent- sound 
Jy sound : — " Nothing should be allowed to appear in 
any part of any contract merely for form’s sake or* 
which certainly would not be enforced if occasion 
arose.” It may be well to here draw attention to the The law it 
fact that in the absence of agreement, or usage, or local 

law, to the contrary, the law itself imports a large ports condi- 
number of conditions into certain contracts, without 
any mention being made of them in the instruments 
of contract : see for instance sections 55 and 108 of the 
Transfer of Property Act. As to the latter Act see 
the remarks at pages 1C3 and 168. 

58. No agreement can be expected to work satis- 

f actorily unless it is reasonable, not only in money ^hiy be***^*”* 
rates, but also in other respects. An undertaking to rcaaonaUt. 

’ perform a work at hopelessly low rates or in an im- 
possible time is bound to end in failure. A case could 
be cited in which, after a total break-down, the con- 
tractor plainly admitted that in taking the contract he 
had relied on securing a considerable enhancement of 
rates in the course of it, because the Government had 
given him such an enhancement on a previous occasion. 

A tender at very low rates is rarely worth accepting ; 
for either the contractor will endeavour to sublet the agmstfb. 
contract at a profit at the outset and himself clear out, ^uidoSets. 
or he will pray for and obtain some concession later 
on, or he will pick a quarrel on some pretext and 
throw up the work after having executed and received 
payment for the easy part of it, so that it would have 
been better in the end to have given the work in the 
first instance at a higher rate to a more reliable man. 

The remark appears Just that in a schedule contract 
care should be taken that every single one of the rates 
for the different sub-heads is admittedly fair and rea- 
sonable, and that one is not high, a second one reason- 
able, a third one low, and only the average rates for 
the whole of the sub-heads reasonable : each sub-head* 
of every work should in itself be complete and indepen- 
dent of the other. The same remarlra apply to an offer 
to execute work in an unreasonably short period of 
time. The contractor must live. In order to secure 
a fair profit, he must have moderately remunerative 
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the law and lawyers when this can possibly be prevent- 
ed. The instances where proper utilization of a sound 
arbitration clause cannot keep the dispute out of Court 
are few indeed. 

Tendency of 67, Another and weightier objection to the sum- 
Jow^ofend- Mary power under discussion is that contractors will 
“scontwct^ either decline to agree to it or else raise their rates in 
view of it. The compiler ventures to doubt the likeli- 
hood of the former alternative, but cannot help think- 
ing that there is truth in the latter one. The risk of 
summary termination of a work without any cause 
stated is a risk which no prudent contractor ought to 
entirely ignore in fixing his rates. Assuredly, some 
small percentage ought to be added by way of insurance* 
against this contingency ; and the Government ought 
not to grumble at paying it. Where, on the other 
hand, the right is expressly limited to the occasion of 
bad work of progress, or other practical breach of the 
agreement, no such percentage is reasonable or should 
be agreed to. It may be here mentioned that it is by 
no means necessary that the power to summarily 
terminate a contract shall be mutually enjoyed by both 
parties. 

eUMe”**”® G8. The usual arbitration clause is also a most 

desirable one, much too rarely enforced when occasions 
for its use occur. When properly drawn and limited 
in scope, it is quite legal under the provisions of section 
28 of the Contract Act, in noting on .which the point 
A»todirect has already been discussed at considerable length {a). 
contractot’a there appear to be anything illegal in a con- 

labourer. dition that the Government shall be entitled to make 
specified payments for work done or materials sup- 
plied under the contract direct to labourers or others 
in the contractor’s service. The opinion of officers 
consulted is, however, opposed on grounds of ex- 
pediency to such a condition, and it is therefore not 
recommended save, perhaps, in very exceptional cir- 
cumstances. 

GO. It is very desirable to expressly provide in 
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■contracts of any importance that any complaints, vaiae of h»v- . 
notices, etc., made or given by or to the contractor ■ 

.shall be in writing. This course has obvious advan- cations on 
tages. It places not only the terms, but also the date 
of the communication beyond disj>ute, and both terms 
and date may be important. It is probable too that 
the necessity of reducing such matters to a written 
form tends to prevent frivolous complaints which the 
maker would be ashamed to see, and he afterwards con- 
fronted with, on paper. The compiler of this Manual 
remembers a case in which the officers concerned com- 
plained bitterly that the contractor’s agent never 
ceased to make petty and causeless oral objections 
whenever he had an opportunity. Another very con- 
siderable advantage of requiring that representations 
shall be written is this : these would completely bar a 
change of front, A case could be cited in which one 
of the grievances most emphatically alleged in a suit 
.by the contractor was that the officers of Government 
had throughout obstructed bis progress by not supply- 
ing plans and materials punctually and thus keeping 
his enormous staff of wothmen idle. When the truth 
was at length — largely by aid of the invaluable note- 
books of the Executive Engineer — revealed, it turned 
out that so far from this being the case, the fact was 
■that the contractor never paid his workmen, and never 
was able to keep up anything like an adequate staff of 
men to c«irry on the work with reasonable speed. Had 
the contract required that complaints should be writ- 
ten, this dishonest allegation would never have been 
made, or, if made, could have been at once refuted. If 
•officers gain nothing by a perusal of this Manual be- 
yond a clear appreciation of the value of ‘black on 
white,’ (a) they will repay the expense of preparing 
it. The principle above insisted on is of universal 
application. A particular instance of it will be found 
in clause 12 of Public Works Department Form K-1. 

Nor is it only in the actual instrument of agreement tnt «iio phot 
that this practice should be observed. All preliminary com- 
negotiations and all subsequent communications mmicatien* 
•.should also, to the utmost extent possible in practice, * 


(o) Commonly, but incorrectly, exprested as "black and vbite ’* 
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tednced to ^6 reduced to writing. It is not, of course, contended 
writing. that matters should never be talked over with an in- 

tending contractor. This would be absurd. But it 
can safely be asserted that nine-tenths of the disputes 
with contractors arise out of oral communications. 
Jones based his claim for higher rates mainly, if not 
entirely, on alleged speeches % the officers with whom 
he had discussed the work. His counsel denounced 
the evidence of these officers, who flatly contradicted 
Jones on the point, as unreliable. How was the Court 
to decide? Very remote considerations indeed had to 
A good exam- Utilized in order to demonstrate the falsity of the 
pi# oi neglect* plaintiC’s assertions. The same man played exactly 
of this ml# tjje same game in another case, which affords an ex- 
cellent instance of an oral agreement which ought never 
to have been so made. He met the Executive Engineer 
as he rode along, and stopped him. He stated that he 
had a larger supply of white lead in stock than he re- 
quired, which he was willing to sell to Government at 
Rs. 20 per cwt., and begged the Executive Ei^ineer to 
“ relieve him ” of his surplus stock. The Executive 
Engineer requested him to send a sample, and one was- 
sent, on the strength of which the offer was accepted, 
and a quantity of white lead was delivered. On exa- 
mination it proved in part to be rubbish, and the seller 
was quite properly requested to remove the whole of it. 
He refused, and sued for the price of it. .It turned 
out that his statement as to having had this white 
lead in stock was false, it having ^raply been lying 
elsewhere on commission sale at Rs. 9 •per cwt. at the- 
time of the conversation, and not his own property at 
all. He absolutely denied the conversation as above de- 
scribed, ar^ gave the Executive Engineer the lie direct. 
Fortunately, the Court decided the question of fact 
correctly; but if only the Executive Engineer had 
declined to listen to an important proposal of the kind 
in a casual way, and had requested the proposer to say 
what he wished to say in icritiny, all controversy over 
the facts of the proposal would have been prevented. 
mMimtore- Couutlcss otlicr illustrations could be given. Officers 
ta#«b#r. cannot too emphatically realize the truth and value of 
the maxim vox emissa volat, litcra scripta manel.*' 


• •* The nlleri-d word 0i«a *wsy, Ihe written letter remilni *' 
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They will protect not only their employer, the Govern- 
ment, but also themselves, from most serious risks if 
they will only insist habitually, to the utmost extent 
possible in practice, on some record or other being made 
o*f their communications with contractors before, dur- 
ing, and even after completion of, their contracts. The 
Courts are fallible after all, and where an officer 
swears to one thing, and a contractor swears to the 
exact contrary, the Court may believe the latter and 
not the former. It needs no argument to show that 
the position of an officer in those circumstances would 
be an extremely unpleasant one. The true preventive 
is plain and simple : Zei communications of any aypre- 
ciahle consequence with contractors be invariably writ- 
ten, and let correct copies, mechanical if possible, be 
invariably kept and he carefully safeguarded to the 
utmost extent possible in practice: and where the stress 
of practical business prevents this, at least let a note 
of the substance be made at or near the time. This 
matter will be again briefly touched upon under Head 
II, Sub-head (1), of this chapter.* 

70. It has been remarked that “the less one 
on paper, the less chance has a dishonest contractor of faroopo! 
resorting to a ‘hungry lawyer,’” and that “ written 
contracts can almost always be interpreted so as to bewpos^. 
.more favourable to the contractor than to Govern- 
ment.” These views can only rest on a misconception. 

How is any communication rendered less simple in its 
terms by being written down, or more simple by being 
delivered by word of mouth ? Is it not quite evident 
that the method of information used in no way affects 
the clearness or obscurity of the language actually 
employed, and that an oral communication is subject 
to a special danger of its own, viz , honest misappre- 
hension or wilfril misrepresentation of what was saidl 
How can a dishonest contractor pervert written words ^ 

True, he can twht them into unfair meanings. But 
why can he not do the same with spoken ones? Of 
course he can, and moreover he ran alter them, substi- 
tuting ‘ more favourable ’ expressions which never 
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were uttered at all. Apart, again, from the incom- 
parable superiority of written communications as 
regards substantiation of their terms, they have the 
great extra advantage of constituting a plain unchang- 
ing record for purposes of reference, which to be right- 
ly grasped needs only to be read. To dispel the 
delusion of preferring oral agreements, orders, com- 
plaints, or other representations to written ones, it 
would be worth while to 'print in full the record of 
Jones’ or Mulchand’s case; but space forbids. It is 
satisfactory to state that, with two exceptions only, 
the advice printed above in italics, and reiterated else- 
where in the Manual, in favour of writing all com- 
munications of importance, has commanded the uni- 
versal acceptance of those consulted. 


(7) Are tee provisions op the proposed agreement 

E.XPRESSED IN SUITABLE WORDS? 


Hsioi.scB. 71. The importance of excluding all room for 
BSADti). doubt as to the conditions aCTeed upon needs no 
demonstration; but the rigour of the Law of Evidence, 
the provision of which on this subject have already 
been quoted and commented on in Chapter II, empha- 
sizes it. The parties must stand or fall by the lan- 
gaugc used. No evidence to fill up patent ambiguities 
(that is to say, ambiguities evident on the face of the 
language used), or to explain that by “ two ” was meant 
“ four,” will be allowed. The agreement must speak 
for itself. 


*ihe two 
m&d ob* 
}eeU, fa 
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72. The two grand objects to achieve arc these : 
(fl) nothing material must be omitted, and (6) all that 
is expressed must be unequivtxiaUy worded beyond the 
reach of perversion. For it is not merely honest mis- 
take that has to be shut out; all opportunities for 
cunning and ingenious distortion by professors in the 
art of making black appear white must also be fore- 
seen rnd overcome. As regards the inclusion of all 
expedient conditions, the Forms of the Public Works 
Department Code are very comprehensive. A good 
many officers have urged that these Forms arc seriously 
in need of revision, and that a’ few less elaborate, 
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really simple, forms of “ work-oider ” are required. 

^he compiler is of the same opinion. It is, however, 
no part of the scheme of this Manual that it shall 
include such a revision. This must be undertaken, if 
at all, in conjunction with executive offircrs of great 
experience. Again, it has been suggested that the 
Manual should furnish practical hints as to the best 
Porms to use for various classes of works, with a com- 
mentary and warnings against pitfalls. While fully 
concurring in the view that much useful help could be 
given in this way, the compiler regrets that there is no 
space for such a disquisition in the Manual. He hopes 
that the whole subject may be comprehensively handled 
ere long by a much better qualified agency than him- 
self. The same remarks dispose of the suggestion that 
the Manual should explain those modifications of the 
Porms which are requited in order to adapt them for 
■use on behalf of municipal and other corporate bodies. 

The whole subject should he dealt with together. It is 
worthy of consideration however, whether, instead of euggeated. 
having very lengthy and elaborate forms for execution 
"by individual contractors, it would not be possible to 
stereotype by far th^ larger number of the conditions 
contained in them, and to announce once for all tliat 
5ave as may be expressly provided to the contrary in 
particular cases, every single contract entered into with 
■Government is made subject to the standard condi- 
tions. These conditions could be printed in all neces- 
sary languages and kept at the office of every Executive 
Engineer for supply gratis to applicants. They would 
thus become universally known and understood : no 
person could ever reasonably plead ignorance of them; 
and much time would be saved which is, or ought to 
be, at present devoted to explanation of the prescribed 
Porms to individuals. Every negotiation could then 
rest on a solid foundation. “ Do you know the stand- 
ard conditions ?” “ No. ” “ Then get a copy from the 
office, and come back when you know and accept them, 
and not before.” This suggestion has been almost un- 
animously approved of, and it is hoped that Govern- 
raent will see its way to giving effect to it ere long. It * 

has been proposed that similar standard schedules of 
rates should be prepared for each division. Such oWe”'' 
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under sub-head '(7) as ‘ standard conditions for con- 
tracts in emergent cases.’ 

81. It may be here explained that, excepting 
where the law requires a writing, oral agreements are 
just as valid and binding as written ones. The sub- 
ject has already been touched upon in Chapter VII of 
this Manual, and in Head I, Sub-head (5) (c), of this 
chapter.* There is (such special cases apart) no dis- ' 
tinction whatever, except that oral agreements rest on 
mere memory and are fertile in disputes, while written 
ones prove beyond controversy the terms agreed on. It 
is noteworthy that signature by both parties is not 
(except where specially required by law : e.g., by 
section 72 of the Railway Act) essential to the validity 
of a written contract, but leaves the door open later on 
to deny the final conclusion of the co.ntract. (It is 
not absolutely indispensable that every separate sheet 
of an agreement extending over 'more than one sheet 
shall be signed; but, in cases where the agreement is 
not registered, it is unquestionably right that not only 
every separate sheet be signed by both parties, but also 
every interpolation and other correction. A register- 
ing officer may refuse to accept for registration any 
document containing an interlineation, blank, erasure, 
or alteration, unless the same be at least initialled by 
the parties : vide section 20 of the Registration Act. 
As already explained at page 135, nothing should ever 
be erased : alterations of every sort should invariably 
be made in red ink, leaving the original words legible. 
Proof of what was first written may be of the greatest 
importance.) ” If the terms of an agreement be put 
into writing and the writing be accepted by the parties 
as their agreement, though their assent be not evi- 
denced by signature, nevertheless the agreement is a 
written agreement.” This is of great importance. 
Even in the greatest emergency, the officer engaging a 
contractor can at least himself write a memorandum 
or even telegraph one. hicro acceptance of the terms 
embodied in such communication would bind the con- 
tractor quite independently of his signing it. A 
simple form of ad interim communication for use in 
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■emergent cases is appended,* -whicli might suffice to 
.shut out extravagant claims later on. 

82. The question has been asked whether, after a up to what 
contractor has signed an agreement which can oiily be“°^*^* 
accepted for Government by — say — the Chief Engi- contract caa 
neer, the contractor, although he may have begun 
preliminary operations, remains free to throw up the 
contract so long as the agreement proposed' by him has 
not been signed on behalf of Government. The reply 
is that undoubtedly he remains free to do so as long as 
Government’s “ acceptance ” (see Contract Act, section 
5) has not been communicated to him. The essence of 
contract is reci-procity. There is no contract, where 
one party is bound and the other is free, save in the 
wholly exceptional cases enumerated in section 25 of 
the Contract Act (see page 74 of the Manual). So long, 
therefore, as it remains open to the Chief Engineer to 
accept or reject the proposed agreement, the contractor 
also remains free to revoke the offer by him evidenced 
by his signing the document, although he may volun- 
tarily have begun his preparations or performance, in 
reliance on Government’s also signing the agreementl 
It must, however, be again pointed out that the mere 
act of signing is not indispensable to a valid agree- 
ment. As soon as the Chief Engineer has communicat- 
ed to the contractor his unqualified acceptance of the 
proposed agreement, both parties are bound thereby, 
and it is immaterial if the Chief Engineer docs not 
sign it at all, so far as the binding force of the agree- 
ment is concerned. The written document, and the 
signatures of the parties on it, are merely convenient 
evidence of a fact which exists independently thereof 
and which could be proved by other evidence, even if 
the written document were never executed, or ceased 
to exist (see section G5 of the Evidence Act. at page 25 
of the Manual). 

83. The opinion has been expressed that as a great precautions 
many contracts must of necessity be entered into recommended 
verbally, the few remarks on this method of contract- * 
ing contained in the Manual should be amplified. This agreement is 


• In Chapter IX, No 6 See also No 14 
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seems sound. Assuming that the officer concerned has 
satisfied himself that a verbal contract is legal (see page- 
220), it is obvious that as there will be no wTitten 
proof of the terras to produce, these ought invariably 
to he settled in the presence of a third person of intel- 
ligence and respectability, whoso evidence is sure to 
be available and will carry weight. The officer ought 
assuredly to make at the time a clear memorandum of 
the terms and of the name and address of the witnesses 
present. Again, he should take every possible precau- 
tion to ensure that the contractor is at one with him, 
by making him recite with his own lips the whole of 
the terms, not in a parrot-like way, but in the con- 
tractor’s own phraseology. All the remarks in sub- 
head (7) supra should be borne in mind. Under no 
circumstances whatever should an officer contract 
orally in the absence of witnesses on his side, so as to 
expose himself to fiat contradiction by the contractor 
and to the danger of the great disgrace of being dis- 
believed by a Civil Court. Corroborative evidence of 
some sort should be a sine qud non. 

84. Attention has already been drawn to special 
provisions of law regarding stamping, registration, 
and the like, all of which must, of course, be attended 
to. 


(9) Is SAFE CUSTODY OF THE INSTRUMENT OR INSTRU- 
MENTS OF AGREEMENT AND OF ALL DOCUMENTS AND 
OTHER THINGS MATERIAL TO IT OR THEM CLEARLY 
ASSURED? 

85. The importance of preliminary correspon- 
dence, etc., has already been illustrated — for example, 
the certificates and visiting-cards tendered by Mul- 
cliand and the goods-forwarding-note in the case of 
grain misconsigned to Burdwan. Negligent loss and 
criminal abstraction arc equally injurious to the party 
who needs the evidence, and both should be guarded 
against with the utmost care. Where the agreement 
is registered, nil risk as regards future proof of its 
terms is at an end, and it is submitted that every really 
important document, at any rate such^ as are not exe- 
cuted in duplicate, ouglit to be registered. It has 
210 
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already been explained that any document whatever ” 
may be optionally registered under Act III of 1877. 

The cost and trouble are nominal ; the advantage may 
be enormous. The same remarks apply equally to 
other objects material to the agreement. 

86. It would appear sheer waste of words to im- importanoe 
press on officers the importance of preserving samples mg sa^^ies.* 
agreed on by both sides as the standard of quality 
which the articles or materials supplied are to reach, 
were it not the fact that time after time, even within 
the personal experience of the writer, officers of long 
standing have been found to have neglected this obvious 
precaution. The samples of kunkur on which Mul- instances of . 
chand got his contract have already been quoted. precau. 
Exactly in the same way, the sample of white lead sent t«oa cited, 
for approval by Jones, and on the strength of which he 
got his order to supply a large amount, was actually 
returned to him without the officer’s even waiting to 
see if the bulk corresponded with it. Action of this 
kind literally invites dishonesty, and complicates the 
defence of Government suits in a most unnecessary 
manner. Of course, such samples ought to have been 
preserved with jealous care, as affording in themselves 
a complete reply to any attempt to extort damages for 
Government’s refusal to take delivery of inferior 
qualities. 

87. Both the custody and the identity of samples Both enstodjr 
demand careful attention. The writer remembers that 
the excuse offered for the non-reteiition of Mulchand’s equally im. 
kunkur sample was that the officer in question gave so p«tant. 
many contracts that he had no room to preserve the 
samples. The rep^y is obvious : in such case he ought 
to have taken care to describe the standard of quality 
in the agreement itself in terms sufficiently explicit to 
render appeal to a sample needless; and this, as a rule, 
is probably the wiser course to follow. Several officers Always con- 
have dwelt strongly on the expediency of contracting ^ 

by specification, where possible, and not by sample, in specificatioa 
contracts for the supply of materials. Where this is 
not possible or practicable the greatest care should be wher* pra:- 
taken of the sample. First to enter into an agreement 
unintelligible save by reference to a produced sample, 
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and then to throw the sample away, is inexcusable 
rashness, and it naturally led in the case in point to a 
law-suit. 

88. The above remarks conclude such suggestions 
as the compiler is able to offer, as regards the questions 
chiefly to be considered in entering into a contract. 
Beyond doubt, there is much more to be said on this 
most important subject, and it is hoped that a perusal 
of what has been written in this Manual may induce 
officers of experience to come forward from time to time 
with their own comments on all the heads of this 
chapter. Their remarks cannot enter too minutely into 
detail, whether for or against the suggestions offered. 
In this way alone can a really complete and reliable 
guide on the subject be eventually compiled. There 
are few combinations of circumstances possible which 
have not arisen in the experience of some officer or 
other. If all would put their experience together, and 
do their best to leave no. useful point untouched, the 
aggregate result could not possibly fail to be of practi- 
cal utility. Answers to such comments could be perio- 
dically embodied in revised editions of the Manual 
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HEAD II. — Matters of importance during the per- 
formance OF A CONTRACT. 

89. When the subjects discussed in the preceding Carefuiatten. 
part of this chapter have received due attention, the 

chief difficulties of a contract have been overcome. A touched on 
■well-drawn agreement will provide for all ordinary ^ 

contingencies, and an honest and well-meaning con- overcome the 
tractor will be prepared to meet his employer half-way 
as regards unforeseen complications. Even in such a 
case, however, and much more so where the contract 
has not been advisedly entered into and framed with 
care, there are some questions which require attention 
in the course of performance — points none the less 
material for the fact that they can be briefly disposed 
of in this Manual. 

90. The following sub-heads will be touched Strs-nwos 

, OP Heap II. 

Upon : — 

(1) The value of contemporary record. 

(2) Accessibility and supervision. 

(3) Modification of contracts. 

(4) The dangers of real cr apparent acquies- 

cence. 

(5) Procedure on abandonment or other breach 

of contract. 

(6) Squatters. 

(7) General principles. 

(1) The value of contemporary record. 

91. Throughout the course of a contract, it must head ii, 
never for one moment be lost sight of that, however 
smooth its current seems at first, there may be rocks 
ahead. No one can predict beforehand upon what may be iS- 
point or points differences of opinion and disputes may 

arise, or how far back into the past sequence of events * ** 
he may be compelled to search in order to marshall the 
evidence necessary to rebut unjust allegations. In a 
recent suit, already described as ‘the collision case,’ a conof#t« 
suggestions of conspiracy and fabrication of evidence 
were freely made against the railway, and, in order 
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to rebut these, it became necesary to trace back the his- 
tory of a particular carriage tor years, as well as to 
produce a great amount of collateral evidence fortun- 
ately procurable from old registers. Ha'd there not been 
a fixed official system in force under winch, as events 
occurred, they were placed on record at the time, the 
desired proofs could not have been obtained, and the 
plaintiff’s wholly unwarrantable aspersions, as a fact 
Tnie Antidote devoid of a shted of foundation, might have produced 
i»mona\9** ^ Doxious effect in the mind of the Judge. Now, the 
contcinprrary antidote to poison of this kind is contemporary record. 

It is quite impossible to overstate the importance of 
written memoranda made at or about the time to which 
they i*efcr, noting every incident and fact of the 
slightest perceptible relevancy in connection with the 
contract. The practice of keeping note-books has al- 
ready been discussed, and exampfps of its great utility 
have been given.* As already said, there is no inten- 
tion of suggesting that every cotnmonplace remark to 
every contractor should be noted down. Such a pro- 
cedure, besides being impossible in practice, would 
defeat its own object by overwhelming useful entries 
. in a shapeless mass of ephemeial ones. But it is 
strongly pressed on the consideration of officers that a 
brief note should be made at the time of every fact 
which materially bears on the contractor’s present and 
future legal position. Hence the stringent rules of 
the Public Works Department regarding periodical 
measurements. If the progress of a work is seen to 
be defective, and the contractor is orally warned at 
the time, the date of this warning may afterwards 
turn out to be most material, as the exact purport of 
what was said to him may also prove to be. Unless at 
least a note was made at the time, those particulars 
perish. It is submitted that there is no sufficient rca- 
Note'.'booV* son wliy officers when inspecting works should not all 
carry note-books capable of prodneing every entry in 
cite worn!! ' duplicate, one copy to be retained, and the other fobo 
trended. Imndcd to the contractor. This course would deprive 
him of all opportunity of pleading ignorance, while at 
the same time enabling an officer to maint ain an exact 
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record of every material step taken by him since per- 
formance began. 

92. There seems to be some misapprehension onOVo‘‘o«*‘® 
this subject on the part of a few of those consulted, do^of 
One officer contends that such orders would be liable “|ers stilted* 
be hasty, and if numerous would probably be contradic- a id aflsw'eredj 
tory of each other. He recomir.ends formal written 
orders from office as preferable. Another officer depre- 
cates the proposal on the score of the labour involved. 

A third doubts the efficiency of the plan, since the con- 
tractor can deny ever having received the copy. A 
fourth would prefer a formal ‘ order-book,’ on half- 
margin, to be kept on the werk. As regards these ob- 
jcecions, it may be observed that the mere trouble of 
writing down an order tends to prevent hastiness, and 
that ^vritten orders arc not more but less likely to be 
self-contradictory than oral ones, since previously- 

f iven written ones can always be referred^ to before 
resh ones are issued. The labour involved is the very 
best investment of his time that any officer can make 
Undoubtedly it is preferable to issue considered orders 
in carefully chosen language from office, whenever this 
may be practicable All that the compiler urges is 
that no orders whatsoever of consequence should be 
delivered orally, and whenever it is unavoidable to give 
such orders at the work, they should be noted down at 
the time; and it is not a whit more laborious to write 
over a black sheet producing a duplicate than in an 
ordinary note book. Whether this plan, or a formal 
* order book,’ be chosen is immaterial. Both have their 
advantages, and officers should judge for themselves 
which to adopt. As to the possibility of the contrac- 
tor’s denying receipt of a copy, the ordinary course of 
business would cogently support the officer’s assertion 
to the contrary, and at any rate it is better to be able 
to prove conclusively what order was written than to 
depend entirely on oath against oath. In short, the 
case in favour of using note-books is (inclusive, and the 
compiler earnestly recommends such as reproduce en- 
tries in duplicate. In submitting this advice he is 
supported by officers of great experience. Messrs. 

Newman and Company’s " Field Memo, and Note-book ” 
is stated to be suitable. The use of official note-books 
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on certain subjects of importance is, of course, already 
compulsory under the Public Works Department Code. 
GwaWaiue 93. The immense advantages of such memoranda, 
memoranda uot Only in the evcnt of the same olli.'er’s having to 
» prove and vindicate his action in Court, but also in 
case of his transfer, absence on leave, retirement, or 
death, have already been touched upon. The conve- 
nience of being able to thus hand over to one’s succes- 
sor, on a sudden transfer for instance, a complete 
record of the state of every pending contract in the 
division need not be pointed out. 

Similar value 94. Perhaps, however, the great utility of a similar 
obj^M* practice as to material objects may not have occurred to 
proof pinted sonic. If, for instance, a kunkur contractor is persis- 
tently tendering dirty nodules unfit for acceptance, the 
simple precaution of selecting, labelling, and carefully 
storing a small sample of the rejected material may 
save an infinite conflict of evidence afterwards. This 
fact and the size of certain stones— also provable with 
ease by simply keeping a specimen — constituted two of 
the many hotly-contested questions of fact in the much- 
quoted case of Muicband, in which it is regrettable to 
state that samples of these had not been preserved, 
photo^rsphy 95. It is a question whether photography, now so 
cheap and easy, would not usefully he employed to re- 
cord unanswerable proof of the slate of important 
works on a given date, where the officers concerned con- 
tend that the time clause of the contract is being 
seriously violated. 

90. The moral of these remarks is this : that in 
some form or another, visible, tangible, unambiguous 
proof of every fact material to the course of a con- 
tract should be secured as it occurs, and after being 
secured should be carefully kept. In the case already 
mentioned, whore a contractor liable for damage to 
certain roof-trusscs was improperly rclic^d by the 
Court, some most important letters received in the 
course of the contract from the contractor, and in whicli 
lie admitted his liability, vanished from the office of 
the Executive Engineer, to the grievous injury of the 
defence. Officers should clearly realize that^ every 
roi«i»npni»i contract has irithin it a potential laio-suit and illimU^ 
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able potentiality of douhlB-dealtng. The only safe uever to be 
course is to look on every contractor as a possible future 
antagonist, and act accordingly from the outset. 

^2) Accessibility and supervision. 

97. It is desirable that officers should at all times head n, 
make themselves accessible to their contractors, or, 
vrhat is probably still better, make their sub-divisional impo^nce 
officers observe this practice. (There is some danger 
of weakening the sub-divisional officer’s authority and 
raising a crop of complaints if the Executive Engineer 
grants frequent interviews himself.) Such inter- 
views should under no circumstancpis be permitted to 
take place at any officer's private residence. Officers 
should always be ready to assist their contractors with 
advice when they want it, and should show an interest 
in their work, in its fair renmnerutivsness and satis- 
factory character, and in their welfare generally. It 
is decidedly important to make it worth a good con- 
tractor’s while to contract again. If in his first job 
he has been well treated, this fact will encourage him 
to tender at moderately profitable rates, and to do his 
best to maintain the good opinion indicated by the fact 
of his re-employment The friendly help and the per- 
sonal supervision of officers will go a long way towards 
creating a good spirit in their contractors, and towards 
making it worth the while of both sides to establish 
permanent business relations with each other. A close 
watch should be kept on sub-divisional officers in this 
connection to ensure their acting on the principles ex- 
pressed above. It is important too that contractors 
should in their turn pay their labourers honestly and 
punctually, or the work is sure to suffer. Neglect of 
this duty was one source of the troubles which gave 
rise to Jones’ case. There is nothing illegal in an Question of 
express condition of a contract that the contractor shall 
pay all his labourers at specified times and in the pre- contraetor’i 
sence of a named official, and failure without reason- 
able excuse to comply with this condition if made an 
essential one by agreement would constitute a breach 
of the contract entitling the Government to put an end 
to it, and to claim compensation for any loss directly 
resulting from the contractor’s misconduct. There is, 
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on certain subjects of importance is, of course, already 
compulsory under the Public Works Department Code. 
Great^Taine 93. The immense advantages of such memoranda, 
icemoranda not only in the event of the same offiv'er’s having to 
Vindicate his action in Court, but also in 
of oHicor. case of his transfer, absence on leave, retirement, or 
death, have already been touched upon. The conve- 
nience of being able to thus hand over to one’s succes- 
sor, on a sudden transfer for instance, a complete 
record of the state of every pending contract in the 
division need not be pointed out. 
similar teIuo 94. Pcrhaps, however, the great utility of a similar 
practice as to material objects may not have occurred to 
proof pomfed soiue. If, for Instance, a kunkur contractor is persis- 
tently tendering dirty nodules unfit for acceptance, the 
simple precaution of selecting, labelling, and carefully 
storing a small sample of the rejected material may 
save an infinite conflict of evidence afterwards. This 
fact and the size of certain stoncs-^-also provable ^Yith 
case by simply keeping a specimen-constituted two of 
the many hotly-contcstcd questions of fact in the much- 
quoted caie of Mulcband, in which it is regrettable to 
state that samples of these had not been preserved, 
rhoioiraphy 95. It is a question whether photography, now so 
cheap and easy, would not usefully be employed to re- 
cord unanswerable proof of the state of important 
works on a given date, where the officers concerned con- 
tend that the time clause of the contract is being 
seriously violated. 

90. The moral of these remarks is this ; that in 
some form or another, visible, tangible, unambiguous 
proof of every fact material to the course of a con- 
tract should be secured as it occurs, and after being 
secured should be carcftiHy ke-pt. In the case already 
mentioned, where a contractor liable for damage to 
certain roof-tnisscs was improperly rclicwd by the 
Court, some most important letters rcecivod in the 
course of the contract from the contractor, and in which 
be admitted bis liability, vanished from the office of 
the Executive Engineer, to the grievous injury of the 
defence. Officers should clearly realize that every 
Fon«i»m<‘niu contmct hos trithin it a ‘potential law-suit and illimit- 
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able 'potentiality of double-dealing. The only safcuevertobe 
course is to look on every contractor as a possible future 
antagonist, and act accordingly from the outset. 

[2) Accessibility and supervision. 

97. It is desirable that officers should at all times head ii. 
make themselves accessible to their contractors, or, 
what is probably still better, make their sub-divisional impoi^nce 
officers observe this practiw. (There is some danger co5?aS“re 
of weakening the sub-divisional officer’s authority and 
raising a crop of complaints if the Executive Engineer 
grants frequent interviews himself.) Such inter- 
views should under no circumstances be permitted to 
take place at any officer’s private residence. Officers 
should always be ready to assist their contractors with 
advice when they want it, and should show an interest 
in their work, in its fair remunerativsness and satis- 
factory character, and in their welfare generally. It 
is decidedly important to make it worth a good con- 
tractor’s while to contract again. If in bis first job 
he has been well treated, this fact will encourage him 
to tender at moderately profitable rates, and to do his 
best to maintain the good opinion indicated by the fact 
of his re-employment. The friendly help and the per- 
sonal supervision of officers will go a long way towards 
creating a good spirit in their contractors, and towards 
making it worth the while of both sides to establish 
permanent business relations with each other. A close 
watch should be kept on sub-divisional officers in this 
connection to ensure their acting on the principles ex- 
pressed above. It is important too that contractors 
should in their turn pay their labourers honestl> and 
punctually, or the work is sure to suffer. Neglect of 
this duty was one source of the troubles which gave 
rise to Jones* case. There is nothing illegal in anQnestiraof 

express condition of •' . 

pay all his labourers . ' ■ ‘ i ■ 

sence of a named ofli«.-i»ii, and idiiuie wjlLoul reason- 
able excuse to comply with this condition if made an 
essential one by agreement would constitute a breach 
of the contract entitling the Government to put an end 
to it, and to claim compensation for any loss directly 
resulting from the contractor's misconduct. There is, 

247 ' 



CHAP. Tin ] 


[oextBAL K07ES. HCAl) U, ECS-BtAO (2). 


however, a conflict of opinion as to the practical 
expediency of such a condition. It is feared that many 
contractors would resist it : that it savours of undue 
interference and might lead young officers into difficul- 
ties : and that it would heavily increase work and drag 
-Officers into Court. On the whole the opinion is pro- 
bably correct that such a stipulation ought only to be 
necessary in very special cases. 

S'Govero!°° 98. It has been asked what is the proper course 
taent’ipay. . to udopt in ordcc to sccuTc Government’s legal position 
Uboo'wno ^vhere, a contractor having absconded without paying 
*n Abscond, his labouTcrs, — for example, ignorant frontier men in- 
mgcontfAct. capable of understanding the niceties of law, and who 
simply look to Government lor their money — these peo- 
ple are paid by the Executive Engineer, under orders 
of the Executive Government issued for good political 
reasons. The answer to this question will be round in 
sections 69 and 70 of the Contract Act (not quoted in 
Part I of the Manual). (Of course the Government has 
no right to make such payments where it is neither 
“ interested ” in the matter nor morally bound— see sec- 
tion 70 — to look after the labourers’ welfare.) The 
former section enacts that “ a person who is interested 
in the payment of money which another is bound by 
law to pay, and who therefore pays it, '* is entitled to 
be reimbursed by the other." The words in italics are 
in the compiler’s opinion wide enough to include a 
political interest, but what view the Courts would take 
on the subject he cannot venture to predict, (a) Sure- 
ly the prevention of frontier ill-fccling (which might 
excite tribal hostility) is as real an interest as the 
direct saving of a few rupees? Assuming, however, 
that the Courts were narrow-minded enough to think 
that the word “ interested ” must be restricted to a 
pecuniary interest, then the Government could fall back 
on section 70, which enacts that a person is bound to 
make compensation to another who lawfully docs nnv- 
thing for him. not intending to do so gratuitously. Mr. 
Justice Cunningham rightly points ont that this section 
adopts a broad principle, and the cases cited by him 
go to show that where (as in the instance under con- 
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sideration) there is a moral obligation, although no 
legal one, to pay money, he who pays it can recover it 
under this section. The method of recovering it, if the 
amount is still due by Government to the contractor, 
is simply to cut it from his bills and leave him to sue 
for it, when it can be pleaded as a “ set off " ; if the 
man’s bills have been paid, the only resource is to sue 
him, as provided by sections 69 and 70. The best plan 
of all, however, is to provide for the point in the agree- 
ment itself. As to a ‘ set off ’ see the remarks at 
page 96. 


(3) Modification of contracts. 

99. The question of modifications of contracts in head ii, 
the course of performance is one of great importance. 

So long as the original terms remain in force, the con- 
tract is clear and plain, and complications can with unded to.*’ 
difficulty arise if the agreement is well expressed and 
exhaustive. But the moment that those terms are 
modified, there is serious danger of future trouble, un- 
less the alterations are clearly understood and exfress- 
ed. It is always necessary, too, that the indirect 
results which the proposed modification may have on 
the other terms of the contract should be carefully 
realized before the change is agreed to. Finally, when 
the terms of the modification have been settled, it must 
be effected in a legal manner. First, as to precision (i) The exact 
respecting the meaning of what it is proposed to intro- , '^tended 
duce. Nothing can be more fatal than ambiguity, leav- 
ing it open to one side to understand one thing and to 
the other side to understand another thing. Trouble 
is then certain to ensue. The nest illustration within Aa 
the recollection of the compiler of this Manual is 
derived from the case about re-roofing a building 
already mentioned. At an early stage of the work a 
duststorm blew down and smashed the trusses, which 
had not been properly braced together by temporary 
battens. The contractor, fully conscious of his liabi- 
lity to replace these trusses under the terms of the 
agreement, wrote to the Executive Engineer and pray- 
ed him to promise that Government would bear this 
loss by paying for new trusses. (This was one of the 
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letters subsequently stolen from the Executive Engi- 
neer’s office as above described.) Now, it may be re- 
marked in passing that it was not in the competence 
of the Executive Engineer to modify the contract as- 
proposed, its amount exceeding his powers of con- 
tracting. This point will, however, be again adverted 
to below, in paragraph 103. Sut in any event it was 
clearly necessary that so serious a modification, if 
made at all, should be made in explicit terms. Instead 
of answering plainly yes or no, the Executive Engi- 
neer merely wrote back to the effect that, unless the 
u'ork 'progressed at a satisfactory rate, this proposal 
could not he listened to. It ie needless to add that the 
contractor took this reply a.® a grumbling consent, and 
strongly relied on it afterwards in Court. A more 
Injudicious answer could not have been devised. The 
first thing to do, therefore, is to form a clear concep- 
tion in one’s own mind whether one intends to consent 
to any modification or not. and, > f any, then precisely 
what modification. 

(8)aMr<i- 100. The next thing is to express the meaning in- 

ffoAnini tended in plain and unmistakable language Thi.s 
needs no comment. 

(3) Consider 101. Noxt, RO iiiodification should bo introduced 
'^ntil its indirect results on the other terms of the con- 

befopemsk- tMct huvc bccD fiilly considcred. Suppose that, 
according to the original contract, t/mo is of tfic 
essence, i.c., the whole work has to 1x5 completed by a 
specified date under heavy penalties. Now, if any 
modification whatever, by way of CDlianceracnt, of the 
work to be done by the contractor be introduced, with- 
out doubt the senous question will subsequently arise 
whether such modification did not tacitly amount to a 
waiver (or abandonment) of the time-condition. Ac- 
cordingly’, this point should l)o fuliv weighed before 
the modification is agreed upon, and a further modi- 
fication should also be agreed on, namely, by whai 
period, if any, the time-clause is to 1x5 extended. If 
It is not to be extended, this should bo carefully stated 
in explicit terms. . Unless the complete concurrence 
of both parties can lie reached ns to all points affected 
hv the proposed change of the original agreement, the 
change sliould 1x5 abandoned. 

2i0 
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102, Lastly, it is essential that the alteration of (4) Effect mo. 
the original contract be legally ejected. In this 

nection, the parties must be duly acquainted with pStTcan^' 
sections 62 and 63 of the Contract Act, with section 92 
of the Evidence Act, with section 40 of the Registra- knowledge™* 
tion Act, with section 72 of the Railway Act if the 
agreement be a special one to which that section chapters n.- 
applies, and with sections 54, 107, 131, and 132 of the 
Transfer of Property Act if the matter falls under 
any of these provisions. A better instance of the 
practical necessity for some knowledge of these laws 
on the part of officers who can bind the Government 
by contracts, if they are to work their contracts safely 
could not be found. Those who have studied the ear- 
lier chapters of this Manual will be able to appreciate 
the formalities which may be essential to a valid 
modification of an agreement. Take a single case as 
an illustration. A house is hired for two years by An iiiuatra. 
the Government under a written lease, registered as^'®** 
required by the Transfer of Property Act and by the 
Registration Act. The Government subsequently 
wishes to alter one of the covenants of the lease. The 
lessor has no objection, and writes and says so Now, 
it is clearly competent to both parties to alter the 
original contract (section 62 of the Contract Act). 

But inasmuch as the contract is one which the law 
(Transfer of Property Act) “ requires to be in writ- 
ing,” and has, moreover, been registered as is also 
doubly required by law (Transfei of Property Act 
and Registration Act), a mere oral or written agree- 
ment to modify it cannot be proved in Court : nothing 
but a written and registered instrument will be admis- 
sible in evidence for this purpose, (o) 

103. It should also be distinctly understood that Only an 
only an officer competent to contract in the first 
instance is empowered to agree to modifications of the tn&tetiiB 
contract, since that is in itself contracting afresh. 

It is only “ the parties to a contract ” who can modify 
it under section 62 of the Contract Act. (Of course, 
as already stated elsewhere, the contracting officer can 
employ a subordinate to eommunicate his consent, who 

(a) See the remarks at pages 163 and 16B regarding the applicability of 
the Transfer of Property Act to the Punjab 
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Sample form 
in Chapter 
IX. 


IlEADlI. 

SUB-DEAD 

«). 


Forh^arontt 
ii not to be 
confounded 
with acriuies- 


would address the contractor “ by order.”) If, there- 
fore, in any instance it seems urgently necessary for a 
subordinate officer to permit a contractor to deviate 
from the written agreement, the clearest understand- 
ing should be both reached and recorded that the 
modification is subject to ratification by the contract- 
ing authority. 

104. It has been suggested that the Manual should 
furnish a sample form for the safe modification of an 
agreement, with general instructions for dealing with 
such cases. A brief form of the sort Las been added 
to Chapter IX, as No. 15, with a few notes attached. 

(4) The dangers of real or apparent acquiescence. 

105. It is expedient to point out the great im- 
portance of not losing a moment in calling a contrac- 
tor to account who is seen to be deviating from his 
undertaking. Acquiescence in any viclation of the 
agreement is absolutely fatal. “ Qui facet consentire 
tidctuT’"^ This maxim is sound sense, and its scope 
is fully realized by contractors. In Jones’ case great 
stress was laid on the allegation that the responsible 
oflicers had by their inaction acquiesced in and con- 
sented to the contractor’s proceedings in so far as those 
proceedings failed to satisfy the conditions of the 
contract. It must be clearly understood that mere 
forbearance is quite a different thing from acquies- 
cence in a breach of contract. Forbearance is within 
certain limits and under certain safeguards distinctly 
commendable, like every other phase of liberal treat- 
ment. But there should be no mistake about it; no 
room left to twist it into a waiver of legal rights. A 
private case of recent occurrence could l>o quoted in 
which a house was sold. No particular date for pay- 
ment was specified, but accoraing to law (section 4C 
of the Contract Act) the buyer wac bound to pay for 
it within a reasonable time. He failed to do so. 
The seller, much averse to litigation and unpleasant- 
ness generally, forbore to press him, and gave him 
extension after extension of lime to pay in. The 
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grateful purchaser’s return for this generosity was an 
attempt to argue that the seller’s own conduct proved 
that, as no particular time had been fixed for pay- 
ment, he, the purchaser, could pay whensoever he pleas- 
ed. It is therefore most essential that whatever con- Absolutely 
cession of this (or any other) sort is made should be fgeind fou. 
categorically limited in clear written terms to its true ductindis- 
extent, and be clearly specified a« without prejudice ® 
to the right to enforce the contract in its other ele- 
ments; and the other side should be made to under- 
stand that, unless the concession be accepted on these 
conditions, it must be deemed to be withdrawn alto- 
gether. 

(5) Procedure on abandonment cr other breach of 

CONTRACT 

106. It is necessary for officers to know what to head ii, 
do in the event of a contractor thiowing up the work®’»'«**® 
or committing any other breach of the agreement. The Breach only 
first principle to bear in mind is that when a contract conSt wa. 
has been broken by one party, it is not necessarily atoft^sattbe 
an end. The breach entitles the other party to put an ^ju^a^lrty 
end tc the contract, but he is not obliged to do so (and, 
in the case of many particular sorts of contracts, the 
law of “ specific relief ” allows him to sue the offender 
for a decree compelling him to perform the contract), 
and he can either take this course, viz., he can " put an 
end ” to the contract, or else “ signify, by words or 
conduct, his acquiescence in its continuance ” (section 
39 of the Contract Act). To allay a doubt expressed 
respecting the preceding sentence, it may be explained 
that it is not the offender, who has iroken his con- 
tract, that has the option described, but the other, the 
injured, party who has that option. ' Hence the 
supreme importance, which cannot be too often or too 
forcibly expressed, of all officers expressing their in- 
tentions in a plain unequivocal way The decision The decision 
must, moreover, be promptly communicated This™"®**^ 
point was of great consequence in Jones' case. If the 
decision be to put an end to the violated contract, let 
intimation in clear terms be sent, invariably on paper, 
and a copy being kept, stating beyond the reach of 
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mistake that the contract is put an end to. If the 
intention be to let it continue, the terms on which this 
offer is made should be equally precise, and a definite 
acceptance or refusal of them, also on paper, should 
be insisted on. If the contractor cannot write, at least 
the officer concerned can do so, and in such case he 
should prepare a written record of what is settled 
and. having made it clear to the contractor’s intelli- 
gence, should note on it the fact of his having done so. 
It is, however, as a rule roost undesirable to let a 
mutilated contract run on. Generally speaking, it is 
much wiser to make a fresh deppjture altogether — a 
course which prevents complications. It is far easier 
tM^airesb to CDtcr dc noto* into a fresh' agreement from the 
* bottom than to bring amended conditirns safely into 

liarraony with others previously arranged. 
s(at«of the JO?. In the case of a contractor throwing up the 
Tt^ee M- ^ "'ork unfinished, it is of course important to secure 
corded. without any delay a careful and exact record of the 
state in which he left it, whether for the purpose of 
limiting his future claims, of assessing Government’s 
claims to compensation, or of securing clear proof of 
the amount of work remaining to be Misbed, no mat- 
ter whether this is to be done departmcntally or by a 
fresh contractor. A vast deal of evidence and discus- 
sion were expended on this particular point in Jones’ 
case. Clear proof on the point is incidentally valuable 
also for the reason that it affoids an accurate measure 
of the speed at which the contractor w’as working up 
lo the date when he left. 

connection it may apain be remark- 
cd that in every single contract, be it what it may, 
toL there ought to be n plain agreement ns lo wbether time 
w»cntui. is “ of the essence ” or not. It is a constant subject of 
dispute. Nothing can Iw simpler than to stipulate 
whether it is or is not to be so. 

(6) Squatters. 

iiEinii. 100. A few remarks on the nibjcct of squatters 

{t* may l)C useful. It is often found necessary to permit 
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contractors to build huts on Government ground for 
their workmen. Properly speaking, the contract 
should provide for removal ot all sucn huts on the 
termination of the agreement. But if this point be 
overlooked, and the contractor is silently allowed to 
■erect such huts, the law in respect of them is clear. 
Accoiding to law, on the one hand, the contractor isTbedntiea 
bound to remove the huts when his contractual i^cla- 
tions with Government end, and can claim no compen- tractor«. 
sation for the cost of either their erection or their 
removal; and he is bound to remove them with reason- from the 
able promptitude, failing which he bec'^mes in respect oUmew'*** 
of them a mere trespasser. On ibe other hand, he is trespasser, 
by law clearly possessed of the above right, the Gov- 
ernment having, as is assumed, acquiesced in the erec- 
tion of the huts. He is entitled to all reasonable faci- 
lities for taking down and carrying away their mate- 
rials. His case is generically dilterent from that of 
a mere trespasser, who has erected a hut without the 
acquiescence of an olheer competent to bind the Gov- 
ernment by his acts Such a trespasser can be evicted 
and has no right whatsoever according to English law 
to re-enter Government land in order to remove his 
materials. Under thac law they have passed to the 
owner of the soil. In India, however, the law is not 
so strict and the squatter would be allowed at the 
least to remove his materials.- Had Government 
stood by while he built a ‘pakha* building, .Govern- 
ment might have to pay him compensation or even 
have to give up the land on receipt of its value. Each 
case depend^ on its own merits. Tho importance of importance 
conduct under the great law of estoppel is here well 
illustrated. The question is not whether the ovmer 
gave a formal consent to the other person’s squatting : 
the question is whether by his words or by his conduct 
he acquiesced in it, just as, under section 39 of the 
Contract Act quoted above, the breach of a contract 
may be condoned either by words or by conduct 
Squatting should, therefore, be carefully watched, and 
all scope for the suggestion of acquiescence should be 
decisively forestalled. 

(7) General principles. 

110. One or two general principles may be use-mi^ii, 

nec SrB-BElD 



(1) Never 
threaten 
vamly. 


Give 
Dtmost prac- 
ticable warn- 
ing to con* 
tractor. 


Ilemember 
youf duty 
under tbe 
Explanation 
to section 73 
ot the Con- 
tract Act. 
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fully Stated. It is never expedient to threaten' vainly. 
If a contractor has been fairly Tvarned that in a certain 
event he will lose his contract, the’ threat should be 
enforced if the event occurs. If expedient, a fresh 
contract can be granted on less favourable terms and 
more stringent conditions, where this seems necessary; 
but no contractor should be allowed to go on breaking 
his agreement in defiance of explicit warning. Had 
this principle been acted on in Jones’ contract, the case 
would never have come into Court. Again, the 
greatest practicable warning of enforcement of a 
penalty should always be allowed.* A contractor 
may be honestly desirous to do 'well, and may himself 
be deceived by his agents. Timely warning may 
enable him to set matters straight and take effective 
measures to keep them so. Rescission of a contract 
should be the very last resource, as usually involving 
both loss to the contractor and inconvenience to the 
Government. The former’s failure may be due to 
difficulties of a serious kind foreseen by neither party. 
Cases of this sort should be liberally met by prompt 
enquiry and reasonable concession. One other prin- 
ciple may be again mentioned. The policy of the 
law is to minimise, so far as practicable, legal liability 
in damages by requiring the injured party to do what 
in him lies to himself repair the loss. Hence the 
Explanation to section 73 of the Contract Act, which 
requires the Courts, in estimating the loss or damage 
arising from breach of contract, to take into account 
the means which existed of remedying the inconve- 
nience at the time when it occuried. The duty im- 
posed on the injured party by this Explanation to 
section 78 should be scrupulously and industriously 
fulfilled. 

111. The above remarks dispose of the second 
main head, and bring the subject to the final stage of 
a contract, viz., that of its completion. 

* See Cbapter IX. Forms Nos. 8 and 10- 
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HEAD II. — Points to be observed on completion 

OF A CONTRACT. 

112. The following sub-heads seem worthy of re-sns-BBADa 

, ° OF Bead in. 

mark • — 

(1) Payment. 

(2) Recovery of plant and stores. 

(3) Removal of materials from Government 

ground. 

(4) Record of documents. 

(5) Memorandum regarding contractor. 

(G) Memorandum of experience gained. 

1. — ^Payment. 

113. It is surprising liow frequently payments are heap nr. 
made to persons not entitled to receive them, and 
much legal trouble ensues from mistakes of this sort. 

The danger is aggravated by the legal principle so 
incomprehensible to the lay mind, yet none the less , 
well-founded, that money once paid under a mistake 
of laxo can never be recovered back. It may be as 
well to explain very briefly this rule. Where money The rule of 
is paid to one person under the bond fide belief that as to 
lie is another person, — e.y., another man of the samep"ymenta 
name — or under any other bond fide mistake of fact, e*ri»>aed. 
the Courts will assist the sufferer to recover his ' 
money. No principle of law is thereby violated. 

114. But if a person with a knowledge of all thcitspphes 
facts makes a mispayment through sheer ignorance of p‘\'- 
the law in lorce in the country in which he resides, mistake of 
then tlie maxim comes in “ vigilantibus non dor mien- 
tibus succurrit lex,"* and it is an inflexibly settled 
rule that such money cannot be recovered back. Pub- 
lic policy, it is held, demands that people shall be 
watchful of their own interests. All litigation is an 
-evil. None will be allowed where the need for it 
arises from neclect or ignorance of the law. Now, 
this rule is obviously of great practical importance to 
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officers charged with the disbursement of public funds. 
It shows that they absolutely must understand who is 
and who is not entitled to receive payment, and must 
carefully pay to the right person only. This matter 
aptly illustrates 'the practical usefulness to executive 
officers of such parts of the Contract Act quoted in 
Chapter III of this M-anual as relate to Agency and 
Partnership. These may have appeared technical and 
beyond the scope of an executive officer’s responsibili- 
ties; but this is far from the truth, 
instanceiof 115. It wlll Suffice in this place to give a few con- 
thopuic. examples of tne consequences pi neglecting the 

law in this particular. 

The law as to 116. Ccsc (a). McUdb Sing's case, already quoted 

amjnmeniof pagc 175 of this Manual. There, a certain rail- 

''**'*** way had entered into a carrying-agency agreement 
with one A. A owed Mehtab Sing some money, and 
Melitab Sing demanded from the railway payment of 
the sums due by the railway to A, and actually filed a 
suit for these sums against it. 'VVitbout understand- 
ing the law on the subject of assignment of actionable 
claims, the hlanager sent a subordinate to confess ‘ 
judgment for the sums admittedly du? by the railway 
to A , and a decree by consent was passed against it 
(t.e., against Government) for this amount in favour 
of Mehtab Sing. Hardly bad this happened, when a 
third person, a valid assignee of the sums due from 
- the railway to A , came in and demanded payment of 
these sums from the railway. Now, no erroneous pay- 
ment to IMehtab Sing would a-^ail the railway as 
against the valid assignee. As it happens, it was found 
. possible to get the aforesaid judgment set aside on 
other legal grounds, and the Government was saved 
from having to pay twice over; but this was merelv a 
lucky accident. ^ 


Wbat wrson 
alODO EDOuId 
be tettled 
with u to 
roiTifny 
eU\mt 


111. Case (5). A very common instance of settling 
with the wrong man is that of consignor and con- 
signt^ of goods by rail. In the case already cited, in 
which the goods-fqrwarding note was stolen, the con- 
tract was, au^ording to law, entered into with the 
consignee and not with the consignor at all. The 
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claim brought was set up by the consignor. The rail- 
way authorities in stating the case never attempted 
to question the consignors right to come in under the 
contract, but the compiler of this Manual, after in- 
vestigating the facts, defended the suit on this ground, 
and it was duly dismissed. Had the claim as made 
been settled with the consignor, it would have been 
competent to the consignee to have started up the very 
next day and demanded compensation; and this very 
incident actually occurred in an English case, where 
the railway had to ignominiously pay twice over.* It 
is not expedient to burden this chapter with a dis- 
sertation on the rather difficult question of law — 
valuable as such knoivlcdgc would be to railway offi- 
cers — with whom in various circumstances the carry- 
ing contract is really entered into; lot a carefully 
worked out tabic for their guidance, covering all the 
cases which arise in practice, would be extremely 
useful, and may perhaps be submitted by the present 
■writer hereafter. 

118. Case (c). The cases of agents, partners, and Miapaymeats 
joint Hindu families furnish numerous examples 
mispayments Mulchand received numerous payments partners, etc. 
for which he gave receipts in his own name only 
instead of signing as agent for the firm to which the 
contract was given. It is needless to say that this 
fact was strongly pressed by Mulchand’s pleaders in 
support of the contention that the contract had been 
given to Mulchand personally, and rot to the firm. 

As it happens, the firm did not attempt to claim pay- 
ment over again, and could in this instance have been 
successfully resisted if it had done so; but the general 
rule holds good, that a firm could ignore all pa}Tnents 
improperly made to an unauthorized agent and could 
insist on being paid in a legal raanrtr. Hence the 
extreme importance of always making certain that the 
person claiming money under a contract is the proper 
person to receive 'what is due. It may be well to here 
refer the reader to the notes at page 129 under section 
251 of the Contract Act. 


* Combs’ cue. 3 n and N . 1 
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As to pay- 119. Some useful questions have been asked as to- 
meats tore- the precautions under which alone a person, claiming. 
pfesentatiTes. qJ luoncys due to a deceased contractor, 

, should be recognis^ as his legal representative. The 
matter, however, is too complicated to admit of exposi- 
tion here. It would form the -subject cf very useful 
rules for guidance, which might hereafter be circulated', 

Security for by authority. One rough and ready method of at the 
same time facilitating payments to representatives 
and also safeguarding to some extent the interests of 
Government would be to induce claimants to ^furnish 
thoroughly satisfactory personal secuntj^ to refund all' 
money paid to them, in the event of any other claim- 
being made on account of the debt, within the period 
of limitation. The case of the drath of a joint con- 
tractor has been dealt with under section 43 of the 
Contract Act. 

SuggeUion 120, It has been suggested that together with all 
forexamio- final bills the instruments of agreement should be sub- 
Ag«emeat. mittcd to thc Examiner of Accounts fer examination 
and, if need bo, for criticism. In this way, any 
serious errors or omissions in agreements would be 
brought to light, and might be avoided for the future. 

(2) Recovery of plant and stores. 

ntADiii, 121. It is needless to point out that this is a sub- 
suB-HEAn ject requiring^ careful attention. As regards plant, 
it is the opinion of one officer that "no Government 
tools should be supplied, e.xcept in special cases, and 
in swell cases the cost should be invariably deducted 
from the first bill paid, and the tools should not be 
received back into store, as constant disputes arise as 
Froquontiy to thoir Value when returned.” It will probably be 
{‘oi’eiTd^oon opinion of many that this principle cannot always 
Andpinnf. bc octcd OH in ppacticc. For example, a Government 
engine or other expensive article may be practically 
indispensable to thc efficient and economical perform- 
ance of a comparatively small work to bc done by 
contract; but no contractor undertaking so light a job 
would care to buy the machine for it. It is probable, 
too, that in many instances petty contractors could 
not afford to take over Government tools except on 
5G0 
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loan. The subject is a very difficult one, and has led 
in a recent case of great magnitude to considerable 
trouble. When the contractor will not buy the tools Points to be 
outright, it would seem to be chiefly important to "Sg them, 
secure clear agreement and proof at the outset on the 
following points ; — 

(rt) the exact quantities and kinds of tools lent : 

- (b) their condition and value when lent: 

(c) that the tools are delivered to a duly author- 
ised agent of the contractor, if not to 
him in person : 

the allowance which is to be made for fair 
wear and tear : 

* (e) provision of a competent person as final ar- 
biter as to the conaitiou of the tools on 
return, and the sum, if any, payable in 
respect of them . 

(/) provision for a right to deduct such sum 
from moneys due to the ccntractor 
(< 7 ) the clearest possible prevision as to tlie offi- 
cial to wliom alone the tools may be re- 
turned, and whose receipt alone will bind 
the Government. 

122. It has been asked wlietlier it is not Possible what«^to^be 
to lend tools to a contractor on the condition that, in u 
the event of any of them being lo.st, a deduction i®' 

be made of the full book value. Such a condition iSet™ °° 
quite possible. The whole subject demands careful 
discussion, with a view to the framing of rules. Some 
-excellent suggestions have been received by the com- 
piler, to w’hich space forbids fmlher reference here 
One question, hoivever, may be briefly answered. If 
a contractor who has been deprived of his contract has 
Government tools, etc , in his possession, on his oivn 
premises, and will not surrender them, it is not open 
to any ofTicer to enter and seize them Unless the 
matter can be settled by ai3 of the aibitration clause, 
there is nothing for it but to resort to legal proceed- 
ings; a civil suit certainly, and possibly a prosecution 
(under legal advice) for criminal misappropriation, 
may be instituted. 
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Same re- 123. As regards stores, the above remarks seem 

equally applicable with verbal alterations. It may b& 
remarked as to both tools or other plant and stores 
Aiithinga questioB IS One which should invariably be 

lent should be Settled promptly. Sums due from the contractor in 
SoSfin^ai connection should certainly be deducted before 
payment. the final Settlement with him, and it is most important 
mett to avoid the necessity of retarding <he final bill by 
nQTerbede. delay OH this or any other account. It has been 
observed by a competent authority that punctual 
measurements and payments prevent 'many disputes. 
It may be added that they are a distinct benefit to 
businesslike contractors, whom it is so desirable to 
encourage. 

• 

(3) Removal of materials prom Government 

GROUND. 

Head III, 124. A good deal of trouble is at times caused by 

suB-BEAD contractors who fail to evacuate the land temporarily 
Tbepartwa made ovcr to them. The broad general principle gov- 
can aS«e as erning all these cases is this: — so long as the condi- 
e«epft Ts contract are not contrary to public policy 

diaauowed by as unreasonable, are not illegal or immoral, or anywise 
I.AW. declared by the law to be invalid [as to which point a 
good deal has already been said in this chapter in 
Head I, Sub-head (5)], the parties can agree to what- 
ever they please. Now there is nothing illegal or 
otherwise invalid in a contractor's undertaking to for- 
feit absolutely to Government whatsoever he leaves 
lying on Government ground beyond a reasonable 
period after completion of the contract. When, more- 
over, that reasonable period has expired, the contrac- 
tor’s license to enter on the land for the purpose of 
.removing what had been his properly, whether tools, or 
seafTolding, or huts, or materials whatsoever, is at an 
end. Thereafter, if he enters, he is a mere trespasser, 
and his entry can l)C forcibly resisted by. those law- 
fully in possession on behalf of Goverrment. So can 
his attempt to remove property which, under the 
agreement, is now no longer his at all. The reviser is, 
however, of opinion that the course here suggested is 
inadvisable — a condition that the material should 
202 
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become the property of Government ^could open the 
door to a plea that the condition w«£ in the nature 
of a penalty and that under secJion 74 of the Con- 
tract Act only reasonable compensation was recover- 
able and Government might well be involved in litiga- 
tion. The condition entitling Government to clear 
the ground and recover the cost thereof as suggested in 
the next paragraph would be far preferable. 

125. It has, however, been pertinently remarked 
by one officer that the Government *i^.fcs not require 
rejected materials (or other useless articles) . what it 
does want is that they shall be removed, but that it 
shall not he put to the unnecessary expense of remov- 
ing them. It is also asked whether in the event of 
Government’s having to clear the grouiid (where the 
contractor was legally bound to have done so) it is 
legal to recover the cost from sums due to the con- 
tractor. Such deductions would be quite legal if made 
out of sums due to the contractor on the same transac- 
tion, and could bo pleaded as a “ set-off ” to any claim 
brought by him; see the remarks on this point at 
page 97 Even sums due to the contractor on other 
transactions could be legally withheld in this way, if 
(to quote order VIII rule G of the Code of Civil Proce- 
cedure) in both transactions the parties “ fill the same 
character." This is, however, rather a delicate legal 
point, much better avoided in practice by the simple 
expedient of providing expressly in the agreement 
itself that the Government shall have power to clear the 
ground unless the contractor does it himself within a 
stated time, and shall also be entitled to recoup itself 
out of suras due to the contractor on any transaction 
whatsoever. This matter would be suitably provided 
for amongst the “ standard conditions ” recommended 
elsewhere in the Manual. The reviser suggests that 
every contract should contain a condition empowering 
Government to retain moneys due under it to a contrac- 
tor against, or as a set-off to, monevs due to Government 
by the contractor on any transactions whatever. A 
further safeguard would be to require the contractor 
to give adequate security for due performance by him 
of his undertaking to clear the ground. 


How Govern- 
nient is to re- 
cover cost of 
clearance 
by itself. 


The law of 
“«et-o£f." 
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Head IV, 
SVB'HEAS 
( 1 ). 

OfAeers fail 
sometimes to 
realize tebat 
may la re* 
olity bo bigh' 
1y material 
facta. 

A good 
example 
cited. 


HEAD IV. — ^How TO prepare and send up a case for 

LEGAL ADVICE AT ANY STAGE IF A DISPUTE OCCURS. 

135. The following sub-heads require comment : — 

(1) The need to realize the position of the legal 

adviser. 

(2) The duty to state all relevant facts favour- 

able or adveree. 

(3) The consequences of stating a case incom- 

pletely. 

(4) The duty to preserve evidence quoted in the 

stated case. 

(5) Form in which the case should be stated. 

(1) The need to realize the position of the 

LEGAL ADVISER. 

130. An able officer has remarked as follows : “ It 
is very curious how strange the modes of thought of 
a legal adviser appear to the lay mind when a case 
which appears as clear as day to the latter is sub- 
mitted for opinion to the former.” Now, it is precise- 
ly because executive officers fail to realize the position 
of the legal adviser himself and the character and 
extent of the difficulties which beset the course of a 
caso in the law-courts that his ‘ modes of thpught ’ 
and his demands appear to them so strange and at 
times unreasonable. How absurd and vexatious, for 
example, would the Manager of the Railway not have 
considered a demand by his legal adviser, prior to the 
trial of the ‘ collision case,’ for clear, positive proof 
that the carriage No. 437 in which the plaintiff was 
travelling when the collision occurred was actually 
the vehicle called into Lahore, at the request of the 
legal adviser, for inspection at the trial 1 Yet it is 
none the less a fact that in the course of this case it 
was calmly suggested by the plaintiff’s pleader that, 
in order to bring forward a carriage of which the 
internal fittings favoured the defence, the railway 
officials had deliberately unbolted the number-plate 
437 from the true vehicle and bolted it on to another 
and, in order to simulate the weather-worn painted 
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Jiumber on the frame of the carriage, had by the use of 
some dirty old white paint transferred the same num- 
ber to the selected carriage with a specious appearance 
of age. A better instance of the need to be prepared 
at all points, — to anticipate the most far-fetched and 
moreover insulting suggestions by the opposite side, — 
could hardly be imagined. Thus it comes about that 
legal advisers frequently ask questions which appear 
entirely vexatious, while in reality their bearing on 
the case may be none the less important. 

137. Again, officers arc apt to forget that legal 
advisers start in total ignorance ol every tact sur- not experts 
rounding the case, and also that they are not 
It is not contended that every professional or mode-i,ire°' 
lately technical term used in the statement of a case 
must be explained; but, on the other hand, legal 
advisers are not engineers or traffic experts any more 
than these classes of experts are trained lawyers, and 
it is not to bo overlooked that what “ appears as clear " 

as day ” to a trained mind may very well be unintelli- 

g iblo to the lawyer wHhout his having any reason to 
e ashamed of the fact. 

138. In order, then, to efficiently state a case for Fust pnn. 
opinion, the first principle is to steadily remember 
the legal advisor knows nothing whatsoever of the '■pe«ai know, 
facts, and as regards technical matters has, practi- kgffXiwVj 
cally speaking, no special knowledge. The facts pwt. 
stated and rcterred to should therefore include all 
relevant information, to be expressed in language 
intelligible to any educated person. Neither local, 
personal, nor technical knowledge should be taken for 
granted unless the officer concerned happens to be 
aware in the particular case that the officer consulted 
does possess such knowledge. 

(2) The duty to state all relevant 'facts 

FAVOURABLE OR ADVERSE. 

139. The next principle is to bear in mind tbatneioiv, 
every known fact relevant to the case should be stated, 
the greatest care being taken in particular to mention Keitprinci. 
all that tends or seems to tend to support the opposite pje.— etate 
side. It is the blindest folly to suppress such facts; 

fairly 
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jet the compiler of this Manual could specify an 
instance in which facts of this class were lelt out, and 
with signally disastrous results, from the case as sub- 
mitted for opinion. A legal opinion, it must be borne' 
mind, is invariably expressed “on the facts as 
“cn the facts Stated.” The adviser accepts no responsibility what- 
Bs stated. correctness or completeness of those facts. 

Of course, if he detects a gap or sees reason to think 
that facts favourable to either side have been — in- 
advertently or otherwise — omitted, he would (or ought 
to) enquire about them before expressing his opinion : 
but he may or may not detect such matters, and he 
may or may not make such enquiries : if he docs not, 
and an opinion is given, correct on the facts stated, but 
altogether unsound on the whole of the facts as they 
really exist and can and (so far as they are favourable 
to the other side) pretty surely will be proved at the 
trial, the department on which the discredit of defeat 
Hence pmp. ivill fall has only itself to thank. It is in this con- 
ticai value of ncction that the great practical value to executive ofTi- 
^gtTo'rffa. cers of Chapter II of the Evidence Act. on the rele- 
vancy of facts, comes in most markedly, and that 
*■ perhaps the clearest exolanation of the inclusion of 
much of it in this Manual can be found. Those ■ 
officers who know best what facts arc relevant, whe- 
ther for or against them, will best guide the course 
of contracts in their charge, will best state their own 
case, and best anticipate and-rebut the lino of attack 
which their adversaries will adopt. 


Toffatethfl 140. It is not merely expedient on selfish grounds- 
state all known facts bearing cn the case: it is, 
duty.*^*' moreover, a clear and positive duty. This fact is well 
expressed in the following extract : — 

“Tlie ohjecl of GovcrnmeTit in sanctioning eitlier the in- 
stitution or defence of any suit is simplv to estaWisk the 
truth ; and whiUt Government expect the utmost vigilance 
and care on the part of those entrusted vith the conduct of 
litigation on their l»ehalf in asserting and protecting their 
just interests, they would impress upon pleaders who have 
the charge of cases that they will not countenance any attempt 
to snateh nn unfair advantage by the withholding of import- 
ant »*Tidence, or by any disingenuous proceeding whatever.” 

And these remarks arc at the least as applicable to 
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executive oflBcers while the subject-matter of future 
litigation is in their hands as to pleaders entrusted 
with the conduct of a case in Court. 

141. The general rule may be here stated thatTbi^princi. 
when an officer is doubtful of the relevancy of any^Stlm^ 
particular fact, his best course is to state it, and not relevancy, 

f ’ state the 

to omit It. doubtful 

142. It is perhaps desirable to specially draw^“®*‘ 
attention here to sections 19 and 20 of the Limitation 
Act, quoted in Chapter V supra. 

143. Reference ' to subsequent communications Fourthly— 
with, and payments made to, the opposite side should 
always be included in the statement of a case ; they mcation* 
may have a most important influence, or none at all, payment to, 
on the legal position of the parties. Their bearing the other 
should assuredly be examin^ before a decision to*’^®' 
fight or to submit is reached. A private case recently 
occurred (already referred to in this Manual) in which 

legal advice was taken on a‘stated case. Nothing was 
said, inadvertently, about a communication conveyed 
at a late stage, long after the breach of contract was 
complete, to the proposed defendant, intimating that 
the injured party had resolved to finally drop the 
matter. Now it turned out, as it happens, that the 
defendant was not as a fact induced by this message 
to “ alter his position to his prejudice.” But suppose 
that, on receipt of the message, regarding the incident 
as closed, Ee had burnt all his papers connected with 
it, and had thus weakened his legal position. In such 
a case, on the admirable principle of “ estoppel ” al- 
ready explained at some length supra, this fact would 
have afforded a complete defence to the suit subse- 
quently filed against him, and the plaintiff’s legal 
adviser would have been the first to tell him so, had 
the incident in question been brought to his know- 
ledge when he was consulted. 

(3) The consequences of stating a case 

INCOMPLETELY. 

144. It is necessary to realize the inevitable con- H ead iv. 
scf^uences of sending up a case for opinion in a patent- 

ly incomplete form. The adviser has two courses only 
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(5) Form in which the case should be stated. 

siwuEiD classes of reference— one, 

(5). where legal advice is desired on a specific point only, 
on f other, where it is proposed to institute or 
defend a suit at law if so advised. The former class 
of reference is comparatively simple : the exact point 
referred should be stated, and then, as concisely as 
completeness permits, the relevant materials for deci- 
sion should be marshalled. Herein the ofiicer will 
utilize his knowledge derived from a study of the few 
Acts, portions of which are printed in this Manual. 
It must never for a moment be forgotten that (as has 
already been partly explained) a lawyer will readily 
accept as correct ivhatever facts are stated to him as 
proved without in the least concerning himself or 
delaying his disposal of the reference to investigate 
the conclusiveness of the evidence (if any) deemed to 
establish those facts. This remark would be omitted 
as superfluous, had not the compiler of this Manual 
quite recently experienced considerable difficulty in 
making the point clear to an officer of long standing 
and ability. 

(2) Refp 147. Where a dispute has arisen, and it appears 

»°h”ecaics. dosirablc to set out the whole case and obtain legal 
advice as to the institution of a suit for damages or 
the defence of one if instituted by the other party, 
the case would with advantage be stated, so far as 
may be necessary, on the lines of the report which is 
to be submitted when an ofiicer definitely proposes 
such litigation. The form of this report varies in 
different provinces, but that in force in the Punjab 
may be selected as a guide. It is contained in the 
Punjab Civil Suit Rules 8 and IG. Rule 17 pre^ribes 
who should prepare the report and through whom and 
to whom the report should be submitted. The Suit 
rules in question arc given in appendix D. 

Thedir*e. 148. An attentive examination of the directions 

into tie n«. Contained in the rules will convince the reader that 
without adcquatc knowledge of the law applicable, it 
TiTKerme? * would bc difficult, if not impossible, for any person to 
competently comply with them. They postulate 
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acquaintance with the substantive law giving rise to 
the right to sue, with the Law of Evidence, with the 
Law of Registration, with the Law of Stamps (since 
documents not satisfying that law are inadmissible in 
evidence), with the Law of Limitation, and, in parti- 
cular instances, with the Transfer of Property Act or 
other special Act under which the matter falls. No Suit? against 
suit can be instituted against Government until the^^^ror' 
expiry of two months from the service of a ‘notice of action re. 
action ’ upon the Collector of the District or upon a 
Secretary to the Local Government in manner pre- 
scribed by section 80 of the Code of Civil Procedure. 

It is hoped that the extracts reprinted from the more 
generally useful Acts, and the foregoing remarks, will 
to some extent overcome the difficulties which sur- 
round this subject, and will enable executive officers to 
more fully appreciate the “modes of thought" of a 
legal adviser. They may rest assured that nothing i*gaiad. 
can be further from his wishes than to cause them 
needless trouble. He may ask for information the^o^eapri- 
relevancy of which is not apparent; but it is quite 
certain that, if for no better reason than to save him- 
self the labour of calling for it, he will never ask to 
be furnished with particulars which he does not 
believe to bear materially on some part of the case. 
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HEAD V. — General principles WHica it is 

DESIRABLE TO OBSERVE IN DEALING WITH 
CONTRACTORS. 

Read V. 149 This subject can be disposed of in very few 

words. Neither argument nor illustration is neces- 
sary in aid of the propositions submitted. These pro- 
positions are, however, exceedingly important, and 
unfortunately they are not in all cases observed. The 
following passage, for which the compiler of this 
Manual is responsible, embodies the views which it is 
desired to advance : — 

“ It may be premised that the plain dutv of every Gov- 
ernment officer is to be ]ust and liberal in bis transactions 
^vitb the public, and that in considering claims advanced, s& 
long as those claims have not passed into actual litigation, it 
is obviously incumbent on him to weigh them upon their 
merits — in short, in the spirit of honourable and upright 
dealing between man and man. Whether the matter be re- 
garded from the stand-point of justice, equity and good con- 
science, or from the sordid one of pecuniary self-interest 
alone, the conclusion is identical. The honour of Govern- 
ment is involved in the even-honded administration of all its 
commercial undertakings. A public officer who takes any 
unfair advantage of private persons doing business with him 
ns such disgraces his employer. It is a satisfaction to know 
that this principle baa already been emphatically declared, 
and to here quote ordera which, although only provincial, are 
of universal applicahility, and cannot be too widely made 
known. ‘ The special attention of all officers ia also drawn 
to rule 31, (n) which enunciates the principle that no person 
having a just claim against Government should be compelled 
to resort to litigation to enforce it, and directs all officers of 
Government to make all reasonable attempts to bring about 
amicable adjustments of disputes. The object of the notice 
of suit prescribed by section 424 (6) of tho Civil Procedure 
Code is to allow ample time for inquiry into, and settlement of, 
all just claims against Government, and the Lieutenant Gover- 
nor expects all officers to make the best use of the opportunity 
of equitably and amicably adjusting such claims given by this 
provision of the law.* The High Court, North-West Pro- 
vinces, has also well expressed the same* view of the intent of 
a similar section in Act XV of 1873 at page 113 of Vol. IV 
of the Indian Law Reports, Allahabad series. The pecuniary 
interests of Government no less clearly require that its busi- 
(o) Now rule 2. 

(b) Section of the present Code. 
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ness transactions shall he conducted in an impartial and con* 
ciliatory spirit. Sharp practice may overreach a confiding 
contractor once, and may thus put a certain amount into 
Government’s pocket, liut conduct of this kind speedily 
hecomes notorious, and brings its own reward. No sensible 
person will deal on the same terms with an officer known to be 
unscrupulous which wculd be deemed remunerative enough if 
fair treatment of unforeseen differences might safely be relied 
upon. Thus the direct result of departmental harshness, 
chicanery, or quibbling when once discovered is that on all 
future occasion^ the' guilty department will have to pay those 
contracting with it at heavier rates, enhanced against Gov- 
ernment hy way of a special insurance against similar oppres- 
sion, until a fairer policy again prevails and confidence is 
restored. "We fear that the cases, exceptional though they 
doubtless are, in which these obvious principles are over- 
looked, are not as rare as they ought to he. Energetic officers 
are naturally keen to demonstrate that their particular depart- 
ment is remunerative to the State, and financially creditable 
to their own administration of it. This desire is apt to blind 
them to the real merits of differences arising between them 
and private persons, and to betray them into conduct which 
provokes the reflection that Government officers will descend 
to official meannesses of which as private individuals they 
would be ashamed.” (a) 

150. If xifFicers will only remember that it is to 
the common advantage of themselves, of the Govern- 
ment, and of all deserving and competent contractors 
to allow fairly remunerative rates to those dealing 
with any department of Government, to approach un- 
foreseen difficulties in a fair and liberal spirit, and to 
conciliate contractors by courteous and ready help 
where wanted, they will not regret it. Their great 
aim should be to carefully choose good men in the first 
instance, — to make it worth the while of such persons 
to render good service, — and, so far as possible, to 
steadily re-employ them on future occasions in pre- 
ference to strangers. 


a The important portions of thu paragraph are incorporated in the 
CiTil Suit Rules (appendix D) which should be referred to 
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mSCELLANEOUS FORMS OF NOTICE. 


ABSTRACT OF THP. CHAPTER. 

Sampla Fonns why submUCad 

Form 1. — To protect from disctosuie communiCAtions made for 

the sake of peace (Evidence Act, section 23) 
FORuIfo. 2.— To protect from disclosure comTUunlcations made 
with a view to mutaal admission of indisputable 
facts (Evidence Act, section £8} . . . 

FoBU Ifo 3. — Form of communication for the purpose of notifying 
revocation of a proposal (Contract Act, section 6) . 
FoBlt^fo 4.— Form of communication (or the pnrpose of reqnir. 

mg acceptSDCft of proposal m prescribed manner 
(Contract Act. section 7 (2)) . . . . 

FobmNo 5.— Form of communication for the purpose of requir. 

ing performance of contract where consent bss 
been induced by fraud or misrepresentation . 
Form No- 0.— Form of oommunication for the purpose of pro. 

teeting Government interests m urpot cases not 
admitting of ordinary formal procedure . . 

FobuNo. 7-— Form of communication with representative of de. 

ce-isod contractor, on the htter'a death > . 

Fo&st Ko. 8 .-Form of communication for the purpose of warning 

A peccant contractor 

FoBit No. 0.— Forms of communication to intimate reecisiion of a 
contract, (I), for cause stated ; (11), for no cauio 
stated, in exercise of special poner under the 

contract 

Fobv Ko. 10. — Form of communication to intimate breach of 
contract, that other arrangements will bo made 
and that compensation will be claimed • , 

FoBU Ko 11.— Form of commonicatioo to wnm a contractor who 
is not using reasonable ililigenco (Contract Act, 

section 40) 

FoBV A'o* 12.— Form of cosimunioatioo to bo used when a promiseo 
decides to accept performance of a contract later 
than the time agreed on, time being egsential 

(Contract Act. section 65) 

FobiiXo. 13.—^— ** .» , 


Page 

2S1 

281,282 

282, 283 
283 

283, 281 

231 

2S1, 285 
285 
285, 288 

280 

287 

268 

ft. 


Form Ko 14.— Forms of communication for the purpose of protect- 
ing Government interests where dtrinlinnj from 
terms of contnet are allowed in urgent cases, (a), 
by nnaufhonxed officer ; (b), by authonzed officer 
unable at tbe time to nuke a forma) record . 

FOBMKo. 13.— Sample form of agreement nodifyinj a contract 
.*'* (Contract Aet,aection 62} . . . . 
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FosmNo. 10.— Form of coimnunication lor nso where some part 
of ottformADce is rtr<tHe<I (Contract Act, section 

03) 291 

FoBM No 17 —Form of communication to be used when there is a 
breach of wsrranty, but buyer accepts the goods 
and intends to claim compen<kation (Contract Act, 
section i)R) . . . . . . . IN- 

FORM No. 18. — Form of communicstion ‘to bo used when, on a 
breich of warranty, the buyer decides to refuse to 
accept the goods (Contraet Act, section 118) . 

FoRuNo. 19. — Forinofeommumcation tobciwedwhoa.onabreach 
' of warranty, the buyer wishes to offer to accept 

a purtiou only of the goods (Contract Act, eectiun 


118) .... . . 16. 
FoRii Uo. CO.— Form of communication to a surety when the cre- 
ditor desires to very the terms of the contract, etc., 
with principal debtor (Contract Act, sections 133 
and 13o) ... .... 293 

FoBU No. 21 —Form for use to notify to bailee faults m the thing 
bailed (Contract Act, section 130) ... 

Forsi No. 22 — Forms of communication for use m order to guard 
against allegstioa of admissions under section 19 
or 20 of the Limitation Act, (I), aa to acknowledg- 
ments under section 19 , (II). as to part-payments 
under sectiou 20 . • . - . . 291 

FORU No. 23 —Form of cammumcAtion for use in order to warn a 
bond fide intending transferee respecting section 
03 of the Transfer of Property Act . . . 293 

Fobu No. 24. — Forms of communiealioo for u^e where a contractor 
IS not removing his property from Government 
ground, (I), where the contract expressly provides 
for the point ; (II), where thejcontract u silent on 
the pomt i6 

FOBStNo. 23 —Form of communicating the rescission of a contract 
on the giving of a certificate in terms of the con- 
tract 290 


Various intimations to contractors and others be- Forms why 
come necessary from time to time. These should 
invariably be given in writing, an exact copy being 
retained and safely kept. Now, of course, there is a 
right way, and there are many incorrect ways, of 
wording such notices. It may be useful by compiling 
a few of the forms most commonly required to save 
officers both the trouble of drafting these notices and 
also the risk of issuing them in defective terms. The 
following samples can be indefinitely added to here- 
after 

No. 1. — It is often desirable, for the sake ofNo. i.— To 
peace, to make propositions of settlement to the other 
side. An offer of compromise, however, not expressly droccA^L 
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No. 5.— To 
compel per- 
formance in 
conformity 
witb Jnlsc re- 
presentation. 


No. e.—Fcr 
nrgent ca*ef. 


[UISCELUNEOUa NOTICES. N03. 6 — 6. 


acceptance, if any, eliould be Te.g., in icriiing, signed and 
wifnessedl. Tou have not com^ied with my eaid stipulation, 
and I hereby beg to inform you that. I decline to accept your 
acceptance and require you to communicate it in the pie- 
scribed manner and not otherwise. 

IPate.'^ \Signature and designation of officcr.'\ 

No. 5. — When consent to an agreement has been 
caused by fraud or misrepresentation, the deceived 
party may, if he thinks fit, insist that the contract 
shall be performed and that he shall be put in the 
position in which he would have been if the repre- 
sentation made had been true. (Section 10 of the 
Contract Act.) In a case of this kind the following 
notice might suit : — 

To — A. B. [cortfracior’s name, etc.] 

Sir,— I find that my consent to your contract [here briefly 
hut clearly describe the contract'] has been caused by misre- 
presentation [or fraud, as the case may he"] on your part, in 
that you untruly stated that [/icrc hrxcfly hut clearly describe 
the fraud or misrepresentation : c.g., that you otced a deposit 
of jis. 600 in the (rovemment Savings Bank and xeoujd assign 
the same to Government as security], I beg to hereby give 
you notice that I require you [e.g., to forthoith deposit the 
said sum and to assign the same to Government as such 
security], in order that the contract may bo duly performed. 

IDate.] [Signature and designation of offleer.] 

No. G. — For use when practical exigencies oblige 
an olhccr to consent to a contractor’s immediately com- 
mencing work — (a) before the whole of the terms of 
the contract have been definitely agreed upon, {h) 
before those terms have been embodied in a forint 
document, (c) before the contract has been agreed to by 
the ofTiccr alone empoirered to hind the Government 
(d) before fulfilment of a condition to which the giving 
of the contract is intended to be subject {c.g., the 
production of certificates sent for from a distance and 
not yet received), or (e) before any other such necessary 
preliminary lias been accomplished : — 

To — A. D. [confmefor’* name, etc.] 

Sir,— AVitb reference to my permission to you to com- 
mence work on [/trre briefly hut clearly describe the proposed 
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contraci\ before [ftcre imcrt the substances of clause (a), or 
(b), (c), or (d), or (c) stated above, as may suit the case], you 
will please to understand distinctly that, pending completion 
of tbe above-named matter, you acquire no rights whatsoever 
against Government except to be paid at a reasonable rate for 
work actually done by you until you are directed to stop work, 
and that on being so directed you will be bound to stop work 
forthwith and to settle up without delay. 

[pate.'] [Signatttre and designation of officer.] 

No. 7. — ^Where it is not necessary from the nature No 7 —To 
of the case (as it is in the case of a contract to' paint a Jep/gsen^ 
picture), and it ■was not the intention of the parties, atiTeotde. 
that the contractor should perform the promise in “actor®”' 
person, he is entitled to employ a competent person to 
perform it, and his representatives have the same 
right after bis death : they are also bound to arrange 
for such performance. As soon as a contractor’s 
death occurs, the officer responsible for the contract 
must decide what is to be done about it in cases of this 
sort '* The following form of communication to the 
person believed to be the deceased’s legal representa- 
tive may be useful : — 

To— C. D. [name, etc., of legal representative.] 

Sir, — A s A. B. [name, etc., of contractor] 19 dead, and 
you are, I understand, his legal representative, I beg to in- 
form you that his contract to [here briefly desenhe the con- 
tract] IS unperformed, and I request you to employ a com- 
petent person to complete it conformably to its terms accord- 
ing to law [If the ofBcer wishes to give the representative 
the option of dropping the contract, he can do so. In such 
case, instead of the last nineteen words, he would say — “ . . 

. . . is unperformed. If you wish to be permitted to 

abandon the contract, I request you to formally apply to me 
for such permission without delay ”] 

[Date.] [Signature and designation of officer.] 

No. 8. — When a subordinate officer in charge, notNo.s.— To 
legally competent to modify a contract, sees that the 
contractor is breaking its terms, it is desirable that 
the contractor should be pulled up without delay. 

This course prevents any suggestion of “ acquies- 
cence ” on the part of Government, although of course 
there can be no true acquiescence except by an officer 

• The above appHea to tha case ot a sole contractor. In the ca«e of 
partners eeo tho notes in page 83. 
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legally competent to make, and thereafter to modify, 
the contract. Still, the compiler of this Manual has 
, known a hard-fought law-suit to result from apparent 
acquiescence on the part of a local officer who certain- 
ly ought not to have remained silent when the illegal 
acts in question were going on before his face. Warn- 
ing to the wrong-doer can be conveyed as follows : — 

To — A. B. fname, etc., of contractor.'^ 

SiE, — I observe tbat in the performance of your contract 
to {liere briefly hut clearly describe the contract], you are 
violating its conditions T>y [liere briefly but clearly describe 
the breach']. 1 hereby give you notice to abide strictly by 
the terms of the agreement- I shall renort the matter to the 
proper officer for such action as may be deemed expedient. 
\Date.'] [Signature and designation of officer.] 

Nott. — ^Th« “ proper officer " ia the officer by whom the contract was 
made. II the contract expressly provides that any othtr officer shaU have 
power to pat an end to it, the report should he made to him also. 

No. 9. — When it is desired to put an end to a con- 
eontract. tract for brcach of it by the other party the terms in 
which such rescission is intimated cannot be too care- 
fully chosen. It is expedient to plainly set out the 
condition relied upon and the infraction alleged; and 
the notice that the contract is put an end to should be 
couched in unmistakable terms. A vexatious dispute 
over a brick-field occurred simply in consequence of the 
feeble and limping terms in which the self-styled con- 
. tractor was addressed — a peculiarly bad case, inas- 
much as no contract had ever really been given to him 
at all. Officers should invariably be explicit and dis- 
tinct in their action. The following form marked I 
appears suitable for use; of course it docs not apply 
^ to rescission vnthout cause stated, made in exercise of 
special power to terminate the contract with notice. 
Por sucli a case, the form marked II is suitable : — 

I. 

To— A. B. [name, etc., of contractor.] 

SiE, — According to your controct to [here hriefig describe 
the contract] you were bound [here state the condition vio- 
lated: e.g., not to sublet the contract icithout due consent 
jtrevioushj obtained], HariDg learnt that you hove violated 
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the said cocdition by [here state the breach! e.g. by subletticg 
the contract without my consent first obtained], I hereby give 
Tou notice that your contract is rescinded, and I request you 
to be so good as to submit j’our bill forthwith for work done 
by you under the contract* and not already paid for. 

[7?ate.] [iSi^naturc and designation of officer.] 

II. 

To — A. B. [name, etc., of contractor.] 

Sra, — According to article of your coz^tract to [Ziere 
briefly describe the contract] it is competent to Government to 
put an end to the same by giving you {here enter the period 
provided] notice in writing. I hereby on behalf of Govern* 
ment give you the said notice and inlimate that your contract 
will On the day of 19 be at an end. 

{Date.] {Signature and designation of officer.] 

No 10. — For use when, in a similar case to No. 9 No. jo.— xo 
above, it is intended to claim compensation for loss p 
occasioned on the whole contract and not to rescind breach, 
the contract. This will arise in cases where goods 
have to be delivered in instalments and a default occurs 
in one instalment. Where it is desired to claim com- 
pensation on account of anticipated subsequent 
defaults the contract should not be cancelled but the 
goods should be purchased at the contractor’s risk as 
^ach default occurs. 

To — A. D. [name, etc., of contractor.] 

SiE, — With reference io clause of your contract 

dated you were bound to {here insert what~ 

.ever the contractor icas hound to perform under the said 
clause]. Tou have failed to [here insert the breach] and 
have thereby failed to carry out the terms of the said contract. 

I hereby give you notice tliat Government will forthwith 
purchase at market rates the goods you have failed to deliver 
as aforesaid and that Government wiU claim compensation 
from you on account of any loss that may be occasioned by 
your breach of contract. 

[Date.] [Signature and designation of officer,] 

No. 11. — ^For use when, according to the contract No. n.— To 
as made, time is not “of the essence," but the 
tractor is not using reasonable diligence, as he is bound dibgent 

• Note. — Pajment for »ueh woilc u doe to th« contractor, under section 
•65 of the Contract AcL 
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No. 12.— To 
comply with 
rcqoitenienta 
of tectioo 55 
of Coatnct 
Act. 


No. 13.— To 

tnct Wfore 

S rc»cnb«l 
tvu 
come. 


by iaw (section 46 of the Contract Act) to 'do, and it 
is desired to warn him : — 

To A. B. [contractor’ s name, cfc.] 

Sib, — ^With reference to your contract to [here briefly but 
clearly describe the subject-matter of the contractj, I beg to 
draw your attention to the fact that, although the contract ie 
silent as to tinxe, yon are bound bj law to perform your engage- 
ment within a reasonable time, and that unless you immediate- 
ly make adequate arrangements to complete t£e performance 
by the day of at latest, • you will indisput- 

ably fail in this respect, and will be liable to have the con- 
tract rescinded forthwith, besides incurring other legal lia- 
bilities. 

[Z>afc.] [5»^nafure and designation of offleer."] 

No. 12. — For use when time is of the essence of 
the contract, and, the promisor bavin" failed to per- 
form his promise at the time agreed, the promisee 
decides to accept performance later on, but intends to 
claim compensation for the breach of the time condi- 
tion, and, as is required by law, gives notice of such 
intention at the time of such acceptance (section 55 
of the Contract Act) 

To — A, B. [contractor’s name, etc.] 

Sin, — Time being of the essence of your contract to [hero 
briefly but clearly describe the subject-matter of the con- 
tract], and you haring failed to perform your engagement at 
the time agreed, I beg to hereby give you notice, in deciding 
to accept for tbe Goremment performance after the said time, 
tbat the Goremment will claim the compensation to which it is 
entitled by your non-performance at the time agreed. 

- [Signature and designation of officer.] 

No. 13. — For use when, time being of the essence 
of the contract, the officer who gave the contract secs, 
from such progress as has been made up to date, that 
complete performance by the prescribed future date 
is quite impossible. To get tbe work done ho must 
make other arrangements. To make other arrangc- 

• Nort.— Tha ofTicar muit whftt U *• ra»ion*b1a llm# *’ in tha 

C Tlicul&T ciTrumtlanr(.a o{ the rue. Mid enler » dite aUslitiy \iitx, to u lo 
lorontaiUbly on Iba aafe aide on the r^int if tha maUer into Court. 
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mcnts, he must put un end to the contract, which he is 
empowered to do by section 39 of the Contract Act. For 
such a case, the following notice is suitable : — 

To — A. 13. [coMfwc/or*s name, ctc.'\ 

Sin, — Time being of the essence of your contract to [here 
briefly hut clearly describe the subjcct-viattcr of the con- 
fr«cf], and you Laving now unquestionably disabled yourself 
from performing your engagement by the tune agreed, I bog 
to hereb}' give you notice that your contract is rcsenided, and 
I request jou to be so good as to submit your bill forthwith for 
work done by you under the contract* aud not already paid 
for. 

[Aitc.] [Signature and designation of officerf] 

No. 14. — For use when a contractor is orally per- no u —For 
mitted in urgent circumstances to deviate from the 
terras of the contract as made, (a) by an officer who noo^arr"^* 
had not the 'power to make the contract, or (&) by the 
officer who made the contract, but the permission to 
deviate is given in urgent circumstances not admitting 
of a formal record at the time in writing of the 
modification allowed : — 

[In case (a)] 

To — A 11. [eonlractor's name, c^c.] 

Sm, — With rofereucc to the modification of your con- 
tract, namely [here briefly Out cleaily describe the contract 
and the niudifiiation of i/], piovisioually approved by me to- 
day [o-r other date, {naming lOj jou will please to understand 
that the said modification is subject alisolutelv to ratific.ition 
by [here enter the designation of the officer who gave the con- 
tract, not his namc^ and to your settling with him the terms 
of the necessary formal amendment of the contract deed [or 
deeds'] and executing the instrument [or tnsfTH?ne«f5] requisite 
to embody the same as soon as may be practicable. 

[Dale.] [Signature and designation of officer J 

[In ease (6), the notice tvoiild run as above down to 
‘ the said modification,’ and then thus : 

‘ is subject absolutely to your settling with lue the terms of the 
necessary formal amendment ’ 
etc., to the end-] 

* Note —P ayment for Buch work » due to tlie contractor, under tcctlon 
65 of the Contract Act. 
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No.)5.— ■ No. 15. — ^When it is desired to modify the terms 

o^Sentto ^ contract, all the considerations discussed at pages 
inodifyocon. 249 — 252 of the Manual should be duly borne in mind. 
tracT. proposed modification must be — 

(«) clearly understood Hy both parties; 

(b) expressed in unmistakable language; 

(c) carefully studied before acceptance, in order 

to work out its indirect results on the 
other terms of the contract, and the 
necessary additional modifications must 
also be settled as to all those other terms ; 

(d) eCected in a legal manner; 

(c) by an officer who had power to enter into 
the original agreement and who also has 
power to contract according to the iresh 
terms agreed on. 

A sample of a very simple agreement to modify a 
common class of contract — lor tlic supply of sleepers 
for a railway at a given place in a given time — is ap- 
pended, which may bo used as a general guide ; — 

tViiERF.AS on tile day of 19 , an 

agreement was entered into between tbe Secretary of State and 
A. D. [name (tnd description of contrnc/or]] under wliicli tlio 
said A. 13. among oilier condilions contracted to deliver ten 
j tliousaiid pleopcrs under a Rpccifiention tlioreiu contained at 

Multan on or before llie first daj* of January 19 : and whereas 
tlio said jiartie*' arc now desirous of modifying the said agree- 
ment in certain particulars, it is hereby agreed as follows: — 

First, that the said A. 13. shall deliver twenty thousand 
sleeper^, of the same quality and description and 
at the same price per sleejier, instead of ten 
thousand: 

Scconilhi, that the whole twenty thousand sleepers shall 
be deliverwl at Sher Shah, and none at JIultan: 

Thirdly, tli.at Ibc latent date of delivery shall he the first 
d.\r of rehruaiy 19 , for the wliole twenty 
thousand sleepers, and that none shall bo deliver- 
able at latest on the first day of January: 

Fourthly, that the aforesaid agreement shall still hold 
good in all other particulars. 

In icilncis thereof the said p-arties have hereto set their 
hands at , this day of . 19 
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[Here slionlil follow the sifrnntiires of both parties, wit- 
nessed in the ustial manner.} 


No. 16. — When it is intended to partially remit To 

performance of an agreement, it is most necessary to pTrtmUo- 
spccify, and thus clearly limit, the extent of remission. 

A case is quoted in the Manual* where, merely because 
the seller of a house kindly extended the time for pay- 
ment, the buyer afterwards tried to make out that he 
had power under the contract to pay whenever he 
•pleased] A simple form of communication which 
would suffice in the case of ordinary, unregistered, 
agreements is as follows : — 

To— A. D. [contractor' 9 name, cfc.] 

Silt,— Whereas under your conlracl [here hricjly desenbe 
the eonlract"] you are hound to [here briefly but clearly specify 
the condition vshich it is intended to partly remit : e.g , to com- 
plete icorJi by the first day of next June'\, 1 hcrehr inform you 
that performancp of the said condition is remitted, and that in 
lieu of such performance you are hereby autborized to [here 
clearly specify the modified performance ayreed tn p g., to 
complete the xcorh by the last day of next dvly."] In all other 
respects the contract is to remain in full force. 

[Datc.'\ [fiignaturc and designation of officer.'] 

No. 17.— For use when there has been a breach of No n.— To 
warranty in respect of “unascertained” goods, but 
the buyer accepts the goods and intends to claim com-ot'eetioniis 
pensation, and, as required by law, gives notice of his”.[rtf"'”'* 
intention to do so within a reasonable time after dis- 
covering the breach of the warranty (section 118 of 
the Contract Act) : — 

To — A. U [coniractor’s name, etc.} 

SxE, — nnviii" discovered that you have committed a 
breach of the warranty in respect of the unascertained goods 
sold by you to Goyernment [here briefly but clearly specif i/ 
the contract'], I Leg to hereby give you notice that, although 


Y 2 


At page 252 
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No. 18 —To 
notify rejec- 
tion of goods 
under ■'ection 
118 of Con- 
tract Act. 


No lO—To 
offer to 
Mceept A por< 
tmn I)/ »nr- 
ranted goods. 


No. To 
Ablftlo lurr* 
tf’e content 


I have on behalf of Government accepted the goods, the Gov- 
ernment intends to claim the compensation to which it is en- 
titled by your breach of warranty. 

[Z)<7fe.] [jSijnafurc and designation of officer.!^ 

No. 18. — When, in the case last mentioned, the 
buyer’s decision is to refuse to accept the goods — it 
should be explained here that the law (section 118 of 
the Contract Act) allows him to keep the goods for 
time reasonably sufficient for examining and tryin 
them — his notice would be in the form just given, 
down to “ notice ” : from that point it should run 
thus : 


" That I refuse to accept the goods.” [Or, if delivery has 
been taken with a view to c.vamination of the goods, “ that, 
having examined the goods I decline to accept them, and I 
hereby give you notice that after (7iere name a reasonable 
period) they will lie entirely at your risk, and should be re- 
moved by you forthwith.”] 


[Oufe.] [Signature and designation of officer.'^ 

No. 19. — If on such a sale as is referred to above 
in No. 17 it be found that fart of the goods satisfies 
the warranty while fart of them docs not, the buyer 
is free to reject the whole and to claim compensation, 
or to accept the whole, reserving Ins right to claim 
compensation • he cannot pick and choose, accepting 
part and rejecting or claiming damages in respect of 
part. But he can offer to do so if the seller agrees to 
that course. Such an ofTer might be worded as fol- 
lows : — 

To — A. B. [namr, rfe., of scller.l 
Sin. — Ilnving discovered that part of the goods tendered 
by you under your contract to supply [/icrc hneflg describe the 
c<ifilriicl~\ does not fulfil the warranty, I beg to give you notice 
that I decline to accept the whole. I bowover hereby offer 
to nccejil the part of the gooils which Bati^fies the warranty, - 
namely f/irre sjxrifg the quantity approved of], without pre- 
judice to tlie rights of Government in respect of the remainder. 
This offer will he deemed to ho rejected unless you accept it 
in writing by a letter receivoil by me on or iK'fore the [/lerc 
rnfer a date giving the desired periodJ] 

[77afr.] \Signaturr and designation of officer."] 

No. 20. — As a surely is, under section 133 of the 
Contract Act, di’^cliai^cd for the future by any 
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variance made without his consent in the terms of the to variance 
contract between the principal debtor and the credit- 
or, and is wholly discharged, under section 135, by 
any contract between these two, made without the 
surety’s consent, by which the creditor makes a com- 
position with, or promises to give time to, or not to 
sue, the principal debtor, — it is imperatively necessary 
to secure the surety’s consent before any such variance 
or contract is made. His consent can be applied for 
in the following terms . — 

To — A. D. name, cic."] 

Sir, — A s you liavo guaranlewl the performance hy C. D. 

[name, etr , of the princijtal dehtor\ of Ins contract with the 
Government to [here hrtcfly but ciearhf describe the guar- 
anteed proniiic], I heg to inform you that it is proposed to 
[here clcarhj out the proposed variance, or composition, or 
extension of time, or arrangement not to 5«c], and I heg to 
enquire whether you assent or not to the proposed arrange- 
ment. 

[Datc-I [Signature and designation of officer.'y 

No. 21. — The bailor of goods is bound to disclose No 
to the bailee faults in the goods bailed, of which the^Xm ba^* 
bailor is aware, and which materially interfere witho^sowis. 
the use of them, or expose the bailee to extraordinary 
risks (section 150 of tlie Contract Act) Proof of due 
intimation of such faults may be indispensable, if an 
accident occurs. The notice might be worded as 
follows : — 

To — A. D. [name, etc., of hatlee."] 

Sir, — With reference to the provisions of section 150 of 
the Contract Act, I beg to inform you that the [Itcrc briefly 
dcicrihc the goods hailed, c.g , the steam Road Roller'] bailed 
to j-ou by Government has the following fault f7ierc clearly de- 
scribe the fault, e.g., when there is 20 lbs. of steam in the 
boiler, the steam-gauge registers zero, and so on, always regis- 
tering 20 lbs. less pressure than the correct amount] ; and I 
request that you viull duly note this fact. 

[Date.] [5i^no£«rc and designation of officer.] 

No. 22. — In corresponding as to unfounded 
claims, especially when they are more or less ‘ stale,’ 
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sections I'j and in making payments where larger sums are claim' 
Lmiftfttwn necessary to guard 

Act against the allegation of admissions under section 19 
or section 20 of the Limitation Act. This can be pre- 
vented by coupling the reply or the payment with some 
such notice as the following : — 

I. 

As to acknowledgments under section J9. 

To — A. B. [name, etc., of contractor.^ 

Sir, — I n replying to your comimmication tlotcd tlio 

, I beg to I remise distinctly that I make no ncknoir* 
Icdgmrnt wbatever of any liability on Government’s part to- 
wards yon, and that this letter is ‘ without prejudice.' 


[Dofe.] 


bSt^nnturc and designation of officer."] 


II. 

As to fart^payments under section 20. 

To— A'. B. [n«i»nc, etc., of contractor.] 

Sin, — Referring to your claim to the sum of Bs. , 

I beg to inform you that the sum of Rs, alone is due 

to you, which amount [/Vote.* if any sum is clnimalilo per 
contra* from tho contractor, eg., for tools not restored, or 
othoruise, then such words Hhould bo added ns “less by Us. 

, due by you to Goicrnment on account of'’ so and soj, 
I am prepared to pay to yourself or to any agent duly author- 
ized hy you in this bcholf, leaving it open to you to tako such 
notion ns to tho balance claimed by you os you may deem 
proper. 

[Date.] [Signature and dcsignaUvn of officer.] 

xo. 23 .-T 0 No. 2.1. — It will be observed from tbc Inst clause 
section 53 of the Transfer of Property Actf that 
.«ii«i:. 3 of nothing contained in that section impairs tbc rights 
of a transferee in good faith. In order to negative 
Aet, the plea of good faith, — which must rest on genuine 
ignorance of the facts which render the transfer void- 
able under the section, — it may be necessary to 
promptly communicate the truth to the intending pur- 
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chaser. For this purpose a form of notice may 
occasionally be useful : — 

To — A. B. [name, etc., of the intending purchaser.l 

SiE, — As I understand that you ore about to purchase 
[7icre briefly but clearly describe the tvimoveable •property m 
question'], 1 beg to hereby give you notice that such transfer 
of the said property will be voidable under section 53 of Act 
IT of 18S2, ami to warn you against completing the same. 

[Z?afe .3 [Signature and designation of officer.'] 

No. 24. — When a contractor is not removing hisNo 24 — To 
materials, tools, plant, etc., from Government 
he should be unequivocally warned to do so and bemovohjs 
allowed a reasonable time for the purpose, before other p^'^rerty. 
steps are resorted to. His contract may, or may not, 
expressly provide for the point. Accor<ling as it does, 
or does not, the following notices would do : — 

I. 

‘Where the contract expressly provides for the point. 

To — A. B. [name, etc., of contractor.] 

Sir,— I beg to draw your attention to clause of 

your contract [here briefly describe the agreement] and to 
leiuind 30 U that you have not cleared the ground as therein 
piONidcd. I hereby request you to clear it within, 
daj-is [numtng a date which allows ample time] from this date, 
in default thereof I shall enforce the provisions of the con- 
tract on this subject against you without further notice. 

[Date.] [Signature and destination of officer.] 


Where the contract is silent on the point. 

To — A. B. [name, etc., of contractor.] 

Sin, — I beg to remind you that, although your contract 
[here briefly describe the agreement] is at an end, you have 
not j’ct cleared the ground made over to you for the purposes 
of the said contract only, as you were legally bound to do. I 
hereby request you to clear it within days [naming a date 
which allows ample tunc] from this date, in default whereof 
I shall take steps to have it cleared at your expense, and you 
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■will be held responsible for any cost of tbe operation, besides 
incurring other iinbiiities to Oovemment. 

[ZJofc.] [Signature and designt^tion of officer."] 

No. 25. — If the Government adopted the sugges- 
tion made by the reviser that a clatise should be 
inserted into work contracts providing for the Engi- 
neer in charge giving notice to a contractor of his 
want of progress and requiring him to put more men 
on within a specified time, (or as the case may be) and 
on a certificate being given by the engineer that the 
contractor had failed to comply with the notice, the 
Government would be entitled to rescind the contract, 
the following notice might prove useful : — 

To — A. B. [Mrtwic, etc., of contractor."] 

^VIlcnE.\s b^ clause of tbe general conditions 

in the 6|iccification annexed to, and incorporated with, the 
contract lunde hetween j’ou and Government, dated the 

for the construction of power is re- 

served to (jovcrnnient to determine the said contract upon 

certifying under his hand that in his opinion yon 
have failed to make proper progress with the said [nerc insert 
" \corks'* etc.] for days after receiving from him 

written notice (to employ more men thereupon, or as the case 
iiini; be). And whereas the said has certi- 

fied under his hand that in bis opinion you have failed to 
iiiakc projier progress with the fl.aid works for daj’S 

after receiving from him written notice to (employ more men) 
thercujion. A'ow take notice that Govcrniiicnt, acting under 
the jwwer re«crv«l to it by clause of the said 

general conditions, will on (date) enter upon the w’orks and 
take the Kame entirely out of your hands and determine the 
Said contract ns therein proTidetl. 



APPENDIX A, 


OFFICERS E5IFOWERED TO EXECUTE DEEDS, CONTRACTS AND 
OTHER INSTRU3IENTS ON BEHALF OF THE 00\TRNltENT. 

Resolution or the Go versuext or Ini>iain thbHoue Dzubthieht (Judicial), 
No. 3 JcDimL— 4S5— 501, DATED THE 28 tu or March 1805. 

As amended bj No. 1 Judicial— 14.20, dated Sth JaBoary 1807, No. 1670.1C08 
(Judicial), dated 10th November 1899. No. 1011.1C27 (Judicial), dated tth 
December 1901, No. 908.21 (Judicial), date<l 20(h May 1D03. No. 055*57, 
dated 4th June 1901, No. 1104.1121, dated 20lh July 1905 and No 1137.1154, 
dated 27th .Inly 1003. 

Read again — 

TtM comtpondence OB the sabjeet of ths eieentlOD of deeds, eootricts and otberlnstru- 
tneoU oa bebalf of Her Us}eitr‘s fieereUfy of State (or India In Council eadic* with 
the letter from tbe Ooreniinent of the Punjab, Ko SSS.S , dated tbs SSth July 1S91. 

Read also— 

The Homs Department Ctreatar to Local Ooaemments and Admlnlitrations. Ho 

dated the 7th Uarth 1S92. forwardlDit a draft leaolutloit porportinf to cosaolldata the 
otderi hiaed from time to time on tns aubjeet. and tepilea thereto 


third of Vsetuna, Chapter forty.uue. Section t«o, may bo eaecuted as folluns 
A, — In the case of the Governor-General m Council* 


(1) All deeds and iiutrunents relating') 

to any matters other than those ^ By a Seeretary to the Govemiuent of 
hereinafter sjiccilied } India. 

(2) All deeds and instruments lelatiug) 

to raileay matters uthec than ( By the Secretary to the Railway 
those hereinafter specified, } Board. 

B.— In the case of the Military Departiuentf 

1 — In the Military Wurke Services (subject to any limits fixed by the Govern- 
ment of India) — 


1. All mstninientsiela ting to purchase,' 

supply and eonveyaitce or carnage 
of materials, stores, machmery, 
etc. 

1 

2. All mstruineuts ^elating to the exe- 

cution <tf works of all kird«, con- 
nected with buildings, bridges, 
roads, canals, tanks, reservoirs, 
docks and hicbnur*, and embank- 
ments, and also mstrumenta, re- 
lating to the constcnctioii of water- 
works, sewage-works and the erec- 
tion of machinery. 


By the Director-General of Military 
Works, Chief Engineers, Command- 
lug Royal Engineers, Assistant Com* 
uianding Royal Engineers and Gar- 
rison ^gineers. 


3. Security bonds for tho due perform- 
ance and completion of works 


IS revised by Ooiernroent of India Besolatlsn Ko. Hot— lisi, Homa 

a.,.a ih. ee.h Jolj^ lors. ’ 

“*e* ot India, Iteaolullon Ko. 1137—1151, 



[omOERS EMTOWERED TO EIECDTB DEESS, ETC. 


4. Security boQcli torthddue perform** 

ance of their duties bj Go\ern* 
inent aervants whom the oOieer 
apeciGed hare power to appoint. 

5. Leases fur grazing cattle on canal 

haohs or roadsides ; for fi'limg la 
K canal ; for the cultivation of 
land ; leases of water for irrigation 
and other purposes, and leases of 
water power; and instruments 
rrhting to the sale of grass, trees, { 
or other produce on roadsides or | 
in plantations. I 

0. Loises of houses, land, or other : 
iiiimoveable property, provided ; 
thattherentreservedahaUnutex* ! 
eeed Rs. S.OOO a month. 

7. AU instruments connected with the 

reconveyance of property giveu as 
security. 

8. I«i«trumenti coniieeled with the 

cullection or farming of bridges or 
femes or other means of communi* 
eation provided by the local Oov. 
ernment. 

0. Agreements for the reooTory of fines 

on account of drift wood or other 
timber passing into a canal. 

10. Agreements With teniporaryeiL-ili* 
lishments. 

11 Agreements entered tnto in Indian 
with ctriliun iuechsnic«»n«loUiers / 
for A speciPeil period of aervice m C 
tho >tililary Works Service*. ) 

13. All deeds and instruments relating^ 
to Any matters ether than those V 
specific*! in hrsds I to II. 

II —Contracts 
detailed lel'iw j — 

1. CVinlraft* lor stores obUinc*! In* 

India fur tiippltes to arsenals, 
d'pflts Or lactones. 

3. Omtracts for undertaking sales of 
unserviceable stores. | 

3. Apreen.ents enterr'l into in India ; 
with ciTili-n emploj4s f*»r « speci* I 
fe.1 perinat of service in ••rdnaoce I 
estallishtnents. I 


Hy the DirectopCencral of Military 
Works, Chief Engineers. Coiiiniand* 
ing Royal Engineers, Assistant 
Coiniiianduig Rojal Engineers and 
Garrison Engineers. 


Hy the Director-General of Military 
Works and Chief Engineers. 


RyaSecretary to the Government of 
India, or n Pecretarv to a local 
CuTemiiient. 


Ry the Direelor-Genersl of Onlnaneo 
in India and Ins/e^lofs. General of 
Oplnanee. 


and other instruments for the Ortlnanre Depsrtnient as 


4. Cmtract* f T lindin?, welshing and 
f<>r*arlmg oplnanee store*. 




omoEia EitrovrERED to execute seeds, etc. ] 


5. All mstniuients connected with thf' 
reconTeyance of property gn-en m 
security. 


^By the Diiector-Geiiernl of Onluanee 
) III India, In^pectors-Oeneral of 

1 Ordnance, Ordnance Officera in 
charge of arseuaU ond depdt", and 
h'upenntendentsoff.'ictoiies. 


m. — Ckmtracf 9 for the Supply and Transport Corps as detailed below : — 

[KOTa—When tender* an cxpresalj declared to be intended to take eSecC u cost nets they 
win cot be ezeented on bihall of the beeretary of State ] 


1. Contracts for supplies and scrnceo 
to, and purchases from, the 
Supply and Transport Corps 


i. All instruments connected with the 1 
reconreysnee of property given as | 
security. (. 

3. Agreements entered into in Indi&'l 
with civilian employes for a epeci> I 
fied period of service in the Supply ] 
and Transport Corps J 


^By the Secretary to the Government 
‘ of India, Military Department ; 
Director-General of Contracts and 
Registration ; Directors of Contracts 
and Registration , Divisional Store 
Officers, Store and Shipping 
Officers } Store O’ffieer, Cawnpore ; 
Officers on special duty in Kashmir | 
Agents for Covenunent Consign- 
ments, Calcutta and liladras , and 
Officers Commanding Stations. 


By the Director-General of Contracts 
and Registration, and Directors of 
Contracts snd Registration. 


IV.— Contracts for Army Gothiag Department as detailed below — 


1, Contracts for the supply of im*'l 
portant articles of local manufac- 
ture. 

S. Contracts for the supply of em- 
broidered badges, colours and 
standards- 

3. Agreements entered into m India 
with civilian employes for speci- 
iied period of service >n the Army 
Clothing Department 


By the Director of Army Clothmg, 


4. 


Contracts for making clothing either 
insido or outside factories 


By Superintendents of Army Clothmg 
Factories, subject to the approval 
of the Director of Army Clothmg. 


5. Contracts for the supply of unim-'l 
portant articles of local inaniifac- ( 
ture, and miscellaneous stores re- 1 
quired for factory purposes I 


By Supermtendents of Army Clothing 
Factories. 

0. Contracts for undertakmg the sale 
of stores and materials. 

7. Contracts for the supply of carts . 

8. Petty Contracts . . , 



VI 


[omCEBS ESIPOffEBZP To EXECTTTB DEEDS. ETC. 


6. Contracts for proTisioasaad inedt*') n t» . ts . ' . t» i 

c«l coaforl., K,ddfrpore 


0. Contracts for eailmalctrt?, 
dockyard. 


Bombay) By the Director of the Royal Indiaa 
i ilarine. 


7. Contracts for sailmaktng, Kidder*) By the Deputy Director of the Royal 


Indian 3far,iii 


poro dockyard. 

8. Contracts for mess stores, Indian) » .a r. 

Loop .orvico, Bomboj dictj.rdJ Ttoo-porl on.oer. 

0. Contracts for vasbing troop bed.) 

ding, Indian troop serTice, Bom- ( By the Resident Transport Oflicer. 
bay dockyard. j 

10 Contracts for labour, Kidderpore*) 
dockyard. 

11. Contracts for manufacture of coir 
rope, Kidderpore dockyard. 

12. Contracts for supply of coal, 

Country (Bengalh Kiddori>ore 
dockyard. 

13 Contracts for nrettiQg work, 

Kidderiiore dock) ard. 

(4. Contracts for scraper establish- 
ment, Kidderporo dockyard. 

15. Contracts for disposal of empty 
eu<ks returned from Royal Ka\y 
Ve««ils, Bombay doekyaitJ. 


By the Deputy Director of the Royal 
Indian Marine. 


|b.. 


By the Director of the Royal Indiaa 

'y#ni>e. 


IG Charter parties (hire of transport*) „ 
•nd for cJnsesance of troop". * 
etc ), Bombay and KHlderpore 
dockyard*- 


"^‘1 By th" Dll 
I'"' 'Sfarine a 
Royal Ini 


irector of the Royal Indian 
and Deputy Director of the 
iliao Marine. 


17. Ai^nifnl. L. t.raror.ry .mj-I-j-L Pircctor of tli. Boy.l loAun 

l™i or .ntmwr.. .n<!.n--tov.r.. \ ji,„„ J.,mlo/o/lho 

>0,1 fooom. Iloml.j .ml f 

pore dockyards. J 

D.»-In the case of the C-»rteney Department, Treasuries and Account Offiee*. 

D Mortesce.de*d* giTTn as seenrity m*) 

oono^tioo -.th th. Commi.-ioo.., CoranU- 

rl °i 7"..; f .."n-' n-rol- c-oniml..,oorr ol 

J 

i 5fortgs|rs-de«l* Riren assrcnrityln*) 
eonneetirtH with the rm{4.>VRieat f 

of ofieen a* Treasurer* m Dt«tC>'t I By Colleelors or Deputy Comfals* 
Or SuU.Di*tnet Trea'urte*. and f aioners of Ihitnct*. 
aerrrment* entefisl Inlosrilh such ( 

0 *e,eeni J 




orriccKs rjirowtuzD to ixeccte deeps, etc 1 


[app. a, 


•3. 


3Iortgsgc*d»U» given as sccuritj in' 
connection «itb the employment 
of Treasurers, Cashiers or Cleris m 
Account Ol&ces, charged vith the 
disbursement of money or the cus. 
tody and handling of eeeutities. 


-By the bead of the o£ee 


E.— In the case of the Public Works Deparlmentfsubject to any limits &sed in 
departmental orders) 


1.— All instruments relating to' 
purchase, supply and eoa> 
Tcyance or carriage of mate- 
rials, stores, machinery, etc. 

II.— All mstruments relatmg to the 
execution of works of all 
kinds connected with rail- 
ways open or under construc- 
tion, buddings, bridges, 
roads, canals, tanks, teaer- 
voin, docks aad harbours . 
and embankments, and also 
instruments relating to the 
construction of water-works, 
sewsge-works, the erection 
of machinery and the work- 
ing olcoal mines. 

III.— Security bonds for the due per- 
formance and completion of 
works. 


By Chief Engineers, Superintending 
Engineers, SupenntendentB of 
Works, Executite Engineers, m the 
Buildings and Itoads and Irrigation 
Branches, Aianagers, Engineers-io- 
Chief. Superintendents of Works, 
and Executive Engmeers in the Bail- 
way Branch- 


IV. — Security bonds for the due per- 
formance of their duties by 
Government servants whom 
the officers specified bave'^ 
powers to appoint. I 


V . — Leases for graiing cattle on canal') 
banks or roadsides ; for fish- 
ing in a canal ; for the culti- 
vation of land under the 
Irrigation Department ; 
leases of water for imgstion 
and other purposes, and 
leasee of uatet power; and 
instruments relatmg to the 
sale of grass, trees, or other 
produce on roadsides or in 
plantations. 


VT. — I-easea of booses, land, or other 
• immoveable property pro- 
vided that the rent reserved 
shall not exceed Its. 6,000 a 
month. I 


By Chief Engineers, Superintending 
Engineers, Superintendents of 
Works, Executive Engineers in the 
BuiMings and Eoads and Irrigation 
Branches, Managers, Engmeers-in- 
Chief, Superintendents of Works, 
and Executive Engmeera in the Bail- 
way Branch. 


By Chief Engmeers, Supenntendmg 
Engmeers, Supenntendents of 
Works, DiV]<:iona1 officers in the 
Buildings and Roads and Irrigation 
Branches, and in Bengal by Sub- 
Divisional officers of the Irrigation 
Branch. 


By Chief Engineers. Superintending 
Engineers. Superintendenta of 
Works, Executive Engineers in the 
Bnildittgs and Roads and Imga. 
ti<m Branches, Sfanaeers, Enginecis- 
m-Cbief, Superintendents of Works, 
and Executive Engineers in the 
Railway Branch. 



6. Contracts for provisions and medt* 
cal comforts, Ktdderpore dock* 
yard. 


By the Deputy Director of the Eoyal 
Indian 3iarine. 


C. Contracts for sailmakmg, Bombay 7 By the Director of the Boyal Indian 
dockyard. y Blarme. 


7. Contracts for sadmaking, Eiddcr. 7 By the Deputy Director of the Royal 
pore dockyard. y Indian Marine. 


8. Contracts for mess stores, Indian 7 
troop service, Bombay dockyard, y 


By the Resident Transport Officer. 


9. Contracts for vashmg troop bed-'t 

ding, Indian troop service. Bom- 5 By the Resident Transport Officer, 
bay dockyard. J 


10 Contracts for labour, Kidderpore'l 
dockyard. [ 


11. Contracts for manufacture of coir 
rope, Kidderpore dockyard 


IS. Contracts for supply of coat, 
country (Bengal), Kidderpore 
dockyard 


I By the Deputy Director of the Royal 
I Indian Marine. 


13. Contracts for rivettmg irotk, 
Kidderpore dockyard. 

U. Contracts for scraper establish, 
meat, Kidderpore dockyard. 


16 Contracts for disposal of empty' 
Casks returned from Royal Xavy 
vessels, Bombay dockyart. 


By the Director of the Royal Indian 
Bfarme 


1C. Cliartei parties (hire of transport') 
and for conveyance of troops, 
etc 1, Bombay and Kidderpore | 
dockyards. J 


Dy the Director of the Royal Indian 
Marine and Deputy Director of the 
Royal Indian Slsrine 


17. Agreements for temporary employ-'! 
meat of engineers, engine-drivers, I 
and gonners, Bombay and Kidder- I 
pore dockyards J 


By the Director of the Royal Indian 
Marine and Deputy Director of the 
Royal Indian Marine 


D.— In the case of the Currency Department, Treasuries and Account Offices. 


By the Head Commissioner, Commb- 
Sioner or Deputy Commusioner of 
Paper Currency. 


2 Mortgage-deeds given assecuntyin* 
connection vith the employment 

of officers as Treasurers in District By Collectors or Deputy 
or Sub-District Treasunes. and sioners of Districts, 
agreements entered into snih such 
officers. 


Commit* 




OyrtCEM JKrOTTCIlED TO tXtCTTt Dttr\ ETC ] 


fjUT. A, 


‘3. 


Mortgsge-dctd* ■» iR* 

connection ttiIU the ctnploymcnl 
o( Tre»»iirer*, C**hicr* or Clcthi ta 
Account 0{Gc<«, charged vitli the 
disbureomcnt ot tnoncy or the cua. 
tody and handling o( accuiltiM. 


■ Hy the brad ot th e oil (». 


E. — InlIiecaaeoftLel*ubIic \Y orb* Department (aubjcct to any hinds fixed In 
departnsental orders] — 


1. — All inatrumcnla rcUtiog to' 
purchase, supply and con- 
Trytnee or carnage of mate, 
zi^s, stores, machinery , etc. 

II.— All matruments relating to the 
elocution of aorlis of all 
Linds connectwl with rad- 
way a open or under conatruo 
tion, huUdmgx, hr»Jgi\ 
roads, canals, tanVs, reaer. 
Tons, docLs and harbours 
and embanLmenta, and also 
ustruments rclstiag to the 
construction of water .uorkt, 
sewage.votka, the erection 
of machinery and the work- 
uig o( coal mines. 

Ill —Security bonds (or the due per* 
lormance and completion oi 
works. 


Ity One! Engineers, Siipcrintcndmg 
Engineers. Su|>crmlpndfnts of 
Uiifks. Eseciitive Engineers, in the 
Ituikhngs and Iloails nnd Irrigation 
llranilus. .MHiiucers, Engineers in> 
thief. Su|>erintindeiits of tVorks, 
and r.secutite Engineers in tho lUiI* 
I wayllrsoch 


IV. — Security bonds for the due per- 
formance of their duties by 
GoTernmcnt servants wbom^ 
the oQicets specified ba>e' 
powers to appoint 


V.— Leases for gracing cattle on cansri 
hanks or roadsides ; for fish- 
ing in a canal ; for theculti- 
vation of land under the 
Irrigation Ddpsrtroent; 
leases of water for irrigation 
and other purposes, and 
leases of water power, and 
instruments relating to the 
sale of grass, trees, or other 
produce on roadsides or m 
plantations. 


VT.— Leases of houses, land, or other 
■ immoTcable property pro- ' 
Tided that the rent icsereed 
shall not exceed Rs. 5,000 a 
month. 


'By Chief Engineers, Superintending 
Engineers, Superintendents of 
Works, Executive Engineers in the 
Buddings and Roads and Irrigation 
Branches, Managers, Engineers-in> 
Chief. Superintendents of Works, 
end Executive Engineers in the Rail- 
way Branch. 


By Chief Engineers, Superintending 
Engineers. Supenntendcnla of 
Works, Divisional officers in the 
Buildings and Roads and Irrigation 
Branches, and in Bengal by Sub. 
Divisional officers of the Imgation 
Branch. 


By Chief Engineers, Suiierintendmg 
Engineers, Superintendents of 
Works, Executive Engineers in the 
Buddings and Roads and Irriga- 
tion Branches, Managers, Engineers- 
in-Qiiet, Superintendents of Works, 
and Executive Engineers m the 
Railway Branch. 




VI 


[omoEBa yaipowERED to execoie deeds, etc. 


5. Contracts for piarisionsand medi-' 
cal comforts, Kidderpore dock* 
yard. 


By the Deputy Director of the Royal 
Indian Slarine, 


C, Contracts for sailmakmg, Bombay') By the Director of the Royal Indian 
dockyard. J Marine, 

7. Contracts for sailmakmg, Kidder- ) By the Deputy Director of the Royal 
pore dockyard. J Indian Marine, 


8, Contracts for mess stores, Indian ) 
troop service, Bombay dockyard J 


By the Resident Transport Officer. 


9. Contracts for rrasbmg troop bed-*^ 

ding, Indian troop service. Bom- f By the Resident Transport Ofiicer. 
bay dockyard. j 


to. Contracts for labour, Kidderpore*) 
dockyard. | 


11. Contracts for manufacture of coir 
rope, Kidderpore dockyard 


12. Contracts for supply of coal, . 
country (Bengal), Kidderpore 
dockyard 


I By the Deputy Director of the Royal 
r Indian Manor. 


13. Contracts for nretting nork, 
Kidderpore dockyard 


14. Contracts for scraper establish, 
meat, Kidderpore dockyard. 


19. Contracts for disposal of empty' 
casks returned from Royal Na >7 
vessels, Bombay dockyara. 


By the Director of the Royal Indian 
Marme 


10, Charter parties (hire of transport*) 
and for cmveyancc of troop, I 
etc ). Bombay and Kidderpre [ 
dockyards. J 


By the Director of the Royal Indian 
Marine and Deputy Director of the 
Royal Indian Marine. 


17. Agreements for temprary employ-' 
ment of engineers, engme-dnvers, 
and gunners, Bombay and Kidder- 
pre dockyards. 


By the Director of the Royal Indian 
Marine and Deputy Director of the 
Royal Indian Marine. 


D.— In the case of the C-nrency Deprtment, Treasuries and Account Offices. 


1. Mortgage-deeds given as security in') 
connection srith the employment j 
of officers as Treasurers and the f 
like in Currency Offices and agree- [ 
ments entered into srith such ) 
officers. J 


By the Head Commissioner, Commis* 
sioner or Deputy Commissioner of 
Papr Currency. 


‘ • s ■ ■ ^ Collectors or Deputy Commls* 

' ■ . • * sioners of Districts, 

agreements entered into with aoch I 
officers. J 



CmCMS mroWERED lO EIECCTE deeds, etc ] 


[app. a. 


CAM of the Telfpr»i»h J>efattmem — 


r.— In the 

I.— Confrtcts and other ineltu* 
oirnts for vorha and ttorea.- 


'By the PirrctOT and Deputy Director- 
General of Telegraphs and the 
Director of Conalruetion, by Super- 
intendents and Asaistant Superinten- 
dents of Telegraphs, subject to 
the limit fixed by Departmental 
orders. 


n.-— Leases of houses to the Tele-' 
graph Department, contain- 
ing, where necessary, an 
agreement making the Gov- 
ernment liable for toss by the 
fire caD*ed by the act of the 
lessee provided that the rent 
reser\rd in such lease shall 
not exceed Rs SOO a monib-. 


By the Director and Deputy Director- 
General of Telegraph*. 


Ill — Contracts and other inetru-^By Superintendents and Assistant 
menta for rscorities deposit- f SupermtendeDla of Telegraphs, tub- 
ed by Telegraph suMrdi-i ject to the limit fixed by Depart- 
nates. J mental orders. 


0.— In the case of the Post Office— 


I— Contracts and other main)-' 
ments relating to the bust- 
oe*s of the Post Office 


By the DjectorGeneral of the Post 
Office. 


11.— Contracts and other instru-*l 

ments relating to (he busi-| By such Post Master-General or Ofiicer 
ness of the Post OfliccJ exercising the powers of a Post 
managed by a Post Master- V Maeler-Grneral subject to any limit 
General or Officer exercising j prescribed by Departmental orders, 
the powers of a Post Master- 1 
General J 


H— la the case of the Civil Medical Department under the Goveniment of 


Contracts or other instrumente' 
relating to the Sfedical De- 
partment. 


By the Surgeotv.General 
Got eminent of India. 


with the 


I —In the case of the Forest Department — 


Contracts and other mstroroents'l By Conservators, Colleetcra of 
in matters connected with I DwUicts, Deputy Assistant, Extra 
the administration and work- 1 Deputy and Extra Assistant Con- 
ing of forests and whb the ^ setxators of Forests to such extent 
busino'S of the Forest De- 1 and within anohjlimits as the 1 ocal 
partment generally. I Coverament may prescribe ly noti- 

J ficatiOQ in the official Gaxette. 

“In supersMsion o/ FnnjaS Corrrnmenf Kdififoiton A’o 313, dated 10 h Itay 
1S9S, tTie I.ietiltnant-Goi'rrnor it jitcaffd to fntrribe tile /offoi.-my revired rvlee on 
Me euhjrtl ; 

" First.— Any Forest Officer appointed by an order in the Punjab Govetetyntnt 
Oazttlft to hold charge of a Forest DiTisKm shall be empowered to enter in and 




AFP. A, ] 


[ OniCEBS EJIFOWflKED TO BXECTJTE DEEDS, ETC. 


VIL — All instruments connected with 
the re.conveyance of pro. 
peity given as security. 


V'lII.-'Instruments connected nitfa 
the collection or farming of 
tolls at biidgee. or ferries or_ 
other means of communica-* 
tion provided by the Rail- 
way or by the Local Govern- 
ment. 

IX. — Contracts connected with the* 
loading and unloading of 
goods and for other matters 
necessary for, or incidental 
to, traffic working 


liy Chief Engineers, Superintend, 
ing Engineers, "•Superintendents of 
Works, Executive Engineers m the 
Buildings and Rodds and Irrigation 
Branches, Alanagers, £ngmeers*in* 
CTijef, Superintendents of Works, 
and Executive Engineers in the 
Railway Branch. 

^By Chief Engineers, Superintending 
Engineers, Superintendents of 
Works, Executive Engineers m the 
Buildings and Roads and Irrigation 
Branches, Slanagers, Engineers-in* 
Chief, Superintendents of Works and 
Executive Engineers m the Railway 
Branch. 


By Managers of State Railways, 


X. — Contracts connected with the) 

sale of scrap, ashes, and > By Managers of State Railways, 
other Surplus materials ^ 

XI. — Agreements for the recovery^ By Ouef Engineers, Superintending 

*o( fines on account of drift/ Engineers, Superintendents of 
wood or other timber psss-i Works, and Executive Engineers in 

mg into a canal / the Irrigation Branch, 

XII. — Agreements for the inter. ^ 

change of traffic with other ( By Managers of State Railways. 

State Railways j 


XIII.— Agreements with private guar-"^ 
anteed Railway Companies, / 
Tramway Companies, and i 
other carrying Companies J 


By Managers of State Railways. 


XIV,— Agreeraeats with Covenanted 
Engine-drivers on tbe expiry 
of the term of their originw 
covenants. 


By Managers of State Railways, 


XV.— Agreements with monthly* 

non-pensionable European. 
Eurasian, and native em- 
plo} ds on State Railways, 
defining the terms and con- 
ditions of servire to be 
entered into on entering tbe 
service of Government 


XVI.— All deeds and instruments re.' 

hting to any matters other i 
[ thiin those specified in heads ' 


By Managers, Engmeers-in-fh'ef. 
Locomotive Superintendents, 

Traffic Superintendents, Examiner# 
of .Accounts, Chief Store-keepers and 
• Executive Engineers m charge of 
Divisions, District Locomotive 
Superintendents, and District Traffic 
Superintendents in the Railway 
Branch. 


By Secretaries and Joint Secretaries 
of Local Governments. 



ix 

cmrzrs neowzRES lo ececxte puds, etc J 


F.— -la thf c**c of the Telegr»j>h llefartment— 


1.— Coafraets sad other instm* 
neats for «orhs and stores.- 


II. — Leases of houses to the Tele-' 
graph Department, eontam* 
lag, where necessary, an 
agreement making the Got- 
enuaeat liable for loss by the 
fire caused by the act of the 
lessee prorided that the rent 
reser\^ in auch lea*e shall 
not exceed Rs 500 a month., 

HI.— -Contncta and other in»tru-'\ 
meots for securities deposit- f 
ed by Telegraph subordi-t 
nates. ) 

0.— In the cate of the Post Office— 


II.— Contracts and other insiru-' 
neats relating to the busi- 
ness of the Post Office 
roanaged by a Post Maater- ! 
General or Ofilcer exercising I 
the powers of a Post Sfaster- [ 
General J 


’By the Director and Deputy Director- 
General of Telegraphs and the 
Director of Construction, hy Super* 
mtendents and A.ssistant Supennten- 
dents of Telegraphs, subject to 
the limit fixed by Departmental 
orders. 


By the Director and Deputy Director- 
General of Telegraphs, 


By Sui>rtmtendeots and Assistant 
Sopermtondenis of Telegraphs, sub- 
ject lo the limit fixed by Depart- 
mental orders. 


By the Director'General of the Post 
Office 


By such Post Masler-Genernl or Officer 
exercising the powers of a Post 
Master-General subject to any limit 
prescribed by Departmental orders. 


I— Contracts and other instru- 
ments relating to the busi- 
ness of tbe Post Office. 


R — In the case of the Ci\il Medical Department under the Government of 


Contracts or other instruments' 
relating to the Medica] De- 
partment. 


By the Surgeon-General 
Government of India. 


with the 


I —In the case of the Foreet Department — 


Contracts and other instrumenfs'l By Conaervatora, Colleetcrs of 
m matters connected «ilh I Districts, Deputy Assistant, Fxln 
tbe administration and work- I Deputy and Fztra Assistant Con. 
ing of foresti and with the S eervatora of Forests to such extent 
business of the Forest De- I and within BUch|IimitB aa the local 
partment generally, | Goxerrment may prescribe Iv noti. 

J ficatran an the oflidal Gazette. 

“ In supersession of F«nj’a6 Coirr nment Kdifcolton A’o. 313, dated 10 h 2Iay 
1895, the /.leu/enont.Cowrnor is j>haitd lo frtefribe the folloi.ing rrriseif rules on 
Iht subfefl , 

“ First.— Any Forest Officer appointed by an order in the Punjab Covttnmeitt 
Oaitltts to hold charge of a Forest DiTiaion shall be empowered to enter in and 





“ Secokd. — S imilar powers ehsU be esMciscd by tba Conserrator wbero such 
amount or value exceeds lU, 2,000, but does not exceed Its. 60,000. ' 

“ Thibuly —Where eueb amount or value exceeds Its. 60,000, the contract 
shall be executed by the Chief Secretary to Government ” — {Pu-njab Oovemmtnt 
i^ofi;fca<>on No. 42$, dated 6ti Sept^mb^r 

J.— In the territories under the administration of the Government of hladras 
as regards contiacts. etc., not hereinbefore specified — 


—In the ease of the Governor in' 
Council- 

All deeds and instmmenta 
relating to any matters other 
thau those specified in heads 
II to V. 


By a Secretary to Government. 


By Collectors of Pistncts, Sub-Col* 

II.— Contracts and other inatm* lectors, Assistant and Peputy Col* 
ments for the purchase, lectors to charge of Pivisions, 
• supply, conveyance or car* Inspector-Genera), Papnty Inspee* 
riago of building materials, tor-Oeneral, nnd Superintendents 
stores, machinery, etc., and of Police ; Commissioner of Police, 
the provision of labour Madras ; Inspeetor.General of Jails, 
for building or other work, Supenntesdent of Stationery, and 
and such like engagements. the Presiding Port Officer and Port 
J Officers. 


III. — Contracts and other instru*^ 

ments relating to Iba Medi* > By the Surgeon-General vith the 
cal pepartment. } Government of Madras. 

IV. — {a) All contracts, deeds, or' 

other agreements relating to 
the execution of salt works, 
or the purchase, aalo or 

transport of salt, the Supply ,By the Commissioner of Salt, Abkari 
of labour, stores. buiMmg and Separate Bevenue. 
materials, etc., and any other 
like engagements relating to 

the salt revenue nr the Imsi* * 

ness of the Salt Pepartment , 

(&) All contracts, deeds or other' 
agreements relating to the 
execution of salt works or the 
purchase, sale or transport of 
salt, tbo supply of labour, 

' stores, building materials, 
etc,, and any other like en- 
gagement! relating to tba -By the Peputy Commissioner of Salt 
salt revenue or the basmeca and Abkari Itevcnue. 
of the Salt PepartmcDt with- 
in their reapective jarisdic. 
tions and within the limitof 
Value of Ks. 6,000 •, and ton* 
tracts or agreementaforthe 
import of foreign salt on. 



XI 


OmCKU KXrOVCRCD to ErtCCTl DEEDS, ETC. J 


C ITT, i> 


credit, fot payment of the' 
duty lena Wet hereon, orcon* 
tr»ct* or ■greenienta for the 
clearance of aaU under the 
credit irulcm on the dero*it 
of eeciinties srithin the limit 
of Talue of It*. fyi.Of'ft. 

(r) I.eA»ea Ranted to manufac- 
turers of »a!t in hWhs of 
land in Gotcmnient faeionea 
uhen the estimated Value of 
ike land coocerard dors cot j 
exceed Rb. 200. J 


Ily th« Deputr CommiMioner of Salt 
and Ahkan itetenur. 




Ripott of fortien 
credit, fur payment of the 
duty IcYiatle thereon, or 
eontricta or aRreemems lot 
the efearance of »aU under 
the credit aystem wbolcBale 
on the deposit of securities 
withm the limit of value of 
Re 10,000 


Ry Assistant Commissioners of Salt 
and Abhnn Revenue. 


V.. 


-Cootrsets and other mstru- 
menis lelstinR to matters 
cosneited with the Educe* 
tionat Depsrtment, 


By the Director of RiiMic Inst ri'etion. 


K.— In the territories under the administration of the Gcerrninent of Bombay 
as regards oontrsets, etc , not hereiobeforo specified— 


-All deeds and instruments re-' 
lating to matters other than 
those specified in heads II to 
VII and IX to XIV and 
XVI to XXI. J 


By a .‘Secretary to Government. 


( By the Government officer for whose 
use eucb articles or petty eupphrs 
are required, or by auy Govemment 
ofRcet to whom such oBicer is sub- 
ordinate. 

f By the Govemnient officer for whose 
III —Contracts for the sale of oselrss J office such useless articles are, or by 
articles. J any Government officer to whom 

V Bueh officer is subordinate. 


IV.— Contracts for lease or sale of 
Government buildings. 


' rJointly by the chief local officer of the 

V.— Contracts for hire or purchase j Department for which, and the chief 
of lu Idings for Govern-^ locat officer of the district fn which, 
ment. I such Imildmgs are to bo hired or 

L purchased, ^ 




AFP. 1.] 


[oppicess EMPOWZBED TO EXECUTE DEEDS, ETC. 


VI.— Contracts and other mstru** 
ments tot the purchase, 
supply and conveyance or 
carnage of buildmg mate- 
rials, stores, machinery, etc., ] 
and contracts for petty con- 
structions and repairs and 
for public works of every de- 
scription which are not exe. 
cuted by the Public Works 
Department. J 

V][.— Sanada — 

(a) continuing or confirming' 
exemption from payment 
of land revenue, or 

(b) continuing or confirming 

any pension or grant of 
money or land revenue. 
Of 

(e) confirming watan-ser- 
vicfr— commutation set- 
, tlements, or 

(<f) guaranteeing cash pay- 
ments m lieu of abkin 
or other rights, or 


(<) granted under section 133 
of the Bombay Land 
Revenue Code, 1870. or 
any other law for the 
time being in force re- 
lating to the survey of 
towns and cities. •' 


Jointly by the chief local officer of the 
Department by which and the chief 
local officer of the district in which 
such works are to be executed, or by 
an Assistant or Deputy Collector u 
the work IS executed by the Revenue 
Department. 


By Collectors of Districts. 


Tin — Deeds, contracts, and instru- In the CSty of Bombay, by a Secretary 
ments relating to land, or to Covernment ; el«ewherc, by Col- 
to any benefit arising out of . lectors of Districts: or in any busi- 
land, or to water, or to any ness connected with the duties of 
benefit arising out of water. the Talukdiri Settlement Officer, by 
or to land revenue. J that officer. 


IX.— Contracts for the farm of tolls. / 
taxes, duties, cesses or> 
revenues of any description. \ 


By Collectors of Districts, or by the 
Heads of the Dep.irtments by which 
such toll*, duties, ceases or revenues 
are levied. 


X.— Contracts for the erection ©r7 By Survey Officers or Revenue Officers 
repair of boundary marks, j not lower in rank than ^lahalkiris. 


XI — Contracts for the supply of 
stationery ,etc.. to the Soper- 
intendent of Stationery, 


By the Superintendent of Stationery, 
Bombay. 


Xll.^Contracta for the supply oFt 
articles of any description I 
(or the use of jails or re- I 
gardingthe sale of arttclea | 


By the Inspcctor-Ceneral of Prisonf, 
• Bombay, or by the Siipcrmtcndeots 

of Jails. 




omcrwiMro^’ERtb to rxtcTTt nr,] 


(*rf. A. 


XIII —SworjlT liQndi lor the dufr*! 

P«forBi»nf« of tVifir dutjo* | 
by Gorfftimml KTTtnt* \ 
whom the Inppwtor OonorkI f 
of Pn»ont hi« power to I 
•ppoint. J 


Dy tfa« In*prc 1 or-Oen(T«f of I^liont, 
or by tholiuiwrintmdrnl* of 


/or It,. .optJ) „/fnv lhorotn^n....«>i,rr6l roller In Iho 

.nioln. rroonml in ihVloo.l/ 

nittko. I„, ,1,0 rolioo, I "in In.|.ojo,.fiono,.l nl loli™. or 
by ItMlrvt 8uiwnntcnd<mtr of rolicf. 


XV. — D«d*, rontrartp. and inatru. 
mmti rrlatin(! to mU 
rerntup or to tlio bu«inr«i 
of the R»U I)f [>artrnpnt, or 
to thp land, buiMine* or 
other proi«rl> in the control 
of that i>c]isrtni«nt, other 
than rontracia of tho nature 
rprrtUwl B»x)Te m .^rttclc« I 
to VI. j 


In Sind, by the Commi**i(iner in Sind 
or by the Hrad of the Salt Ilepart* 
mmt iit that l*roTincc, or by Col> 
Irciora of Ibatrictf; and el«ewhere. 
bj a Sccrciar> to Government, or by 
the Collrctor of Salt Ilevenue, 
Itomba; 


XVI.—Contraeta entered into »itl>'| 

sonnal nchoUra sn<l ap(>ren> I Ity K<luc«tional ln«pectofa or bj tb« 
tieea in Knpneerma or In- ' rrmeijuilt of auch College* 
dustrul College!, etc. J 


XVII — Agreciiienia and deede entered"! 

into with Managera of Edit- ■ 
cational In*titutiant >n I 

rcapect of Ooteminent *. Sy the Direttor of Public InatructioQ, 

granta-in-sid up to lla I.ftfH) | llomba) 

or IQ reapcct of the lease of I 

Government acliool build- > 

mgs. J 


XVIII —Contracts for supply of the"! 

articles procured in the local ! By the local ftfedical Officer m charge 
markets for hospitals, luna- j of auch hospitals, asylums, etc. 
tic asjlums, etc J 


XIX, — Deeds, contracts, and inatru-'I 
menta of every description! 
relating to the administra- r 
tion of Aden J 


By the Political Resident, Aden. 


XX.— Contracts for the purchase and' 
supply of stores and build- 
ing materials and for the 
provision of labour, also in- 
dentures to bind apprentices 
at the Mint for a dehnite 


By the Mint Master, Bombay. 


XXI.— Deeds, contracts, and iastru--s 

r'LwS'S /."'ofSK Sind, b„h.Co„„U.ion„ „ Smd. 
foregoing articles. J 




XIV 


[oiTlcSaS DJTOWEEED TO EIECTTE DEEDS, ETC. 


L — In the territories under the admuustnition of the GoTemment of Bengal 
as regards contracts, etc , not hereinbefore specified — 

I. — In the case of the Ltentenant-") 

GoTernoT— 

All deeds and instmmenta j. 


relating to mattera other 
than those specified in heads 
II to \1I. 

II.— Contracta for the supply of^ 
stationery (and Bonds of 
employes %rhen »t is neces- 
sary that they should be 
executed hy the obligee), 
etc., to the Superintendent 
of Stationery. J 


By the Secretary to the Government 
of Bengal in the Revenue and Gene* 
ral Departments. 


HI 


-Contracts for i , , . 

ing, etc., for the Police. 


L )By t . _ 

f CalcntU. and the Inspector-General 
> of r ' 


f Pobce, Bengal. 


By the Inspector-Genetal oi Jafis, 
Bengal. 


IV. — Contracts for the supply of^ 
articles, etc , for the nse of 
jsUs, or regarding the sale of 
articles manufactured in 

V.— Contracts for the supply of) 

articles, and for repairing, I By CoUectors of Districts, 
cutting, etc., roads' and I 
canals. J 

Contracts for the supply oH 

articles procured in the local I By the local Medical Officers m charge 
markets for hospitals, luDa«f ofaoch hospitals, asylums, etc. 
tic asylums, etc. J 


with the lease or sale of land. J 


CommiMionrrs. 


^111. — Contracts for the purchase andT] 
supply of stores and build. ( 
ing materials and for the I 

provision of labour; also VBy the Mint Master, Calcutta, 
indentures to bind appren>| 
tices at the Mot for a defi- I 
nite term. J 

M — In the territorm under the administration of the Government of the 
United rrovinces of Agra and Oudb, aa regards eontracts, etc., not hereinbefore 
specified— 

I.— In the case of the lieutenant-' 

Governor and Chief Commis. 
iionef— 

Ail deeds and instruments 
relating to matters other 
than those specified in heads 
11 to IV. 


By a Secretary to Government. 


II.— Contracts and other instni.*) 


ine B*. S.ono eveepl tho« f 
nhich affeet real estate. J 




XV 


OmOERS EiTTOWERED TO EIECCIE DEEDT. ETC. ] 


[ irr. i. 


111.— Gontrtcts and other inJtn».* 
tnenta at prceent eircatnl 
by Collectora, Deputy Com- 
rai«5ioner!, and Deputy 
CoHeetora. 


By Collector* and Deputy Gjmmis. 


IV.— Contracta and other ixtatru*'' 
tnenta for a lum not exceed- 
ing Ra. fiOO, and not affect, 
ing real catate. 


By aubonlinatc oflicera appointed by 
Heada of Departmenta, with tho 
approval of (he Local GoTenunent. 


X.— In the territonra under the adminialration of the Government of the 
Punjab, aa regard* contracta, etc., not hereinbefore apccifled. 


1. — In the ease of the Lieutenant-' 
Governor- 

All deeds and msirumenta 
relating to matters other 
than those apccificd in heads 
11 to IV and Viand VIl. . 


By a Secretary to Government. 


n— "Contracts and other instru.*^ 


minor worka not under tho 
Public Work* Department 
and tho aupply of neces. 
aaries for depots. 


III. — "Contraeta and other inatru.*! 

ments in matters connected I „ „ 

mth Ih. l..« or .al. fUj »'P“ly C»mm..s,ontr.. 
land. J 

IV. — Contrseta relating to any raat.'T 

ter falling within their ordi- [ By Deputy Commissioners, 
nary juri^iction j 


V. — (a) Instrumenta of free grant'! 

of proprietary right in ( 
land. I 

(6) lostnimenta whereby pro- 1 

perty is mortgaged to }- By a Secretary to Government and 
the Government aa aecn- 1 Deputy Commissioners 
rity for a loan I 

(c) Instruments of exchange of | 
land. J 


VI.— Contracta for the supply oil—- it. t . r. . . 

cMhmg, to. th. rota, j ot Police. 

VII.— Contracts for the supply ofl 

articles for use in jails, or ! t» -t. » • 

regarding the sale of articles f *"* t“*P^<^toc-General of Prisons, 
manufactured m jails J 


* At revlai-d br GmeromeDt 
yndlclsl, dated the 4tli Jane 1904 


of India Bisolotlon Ko. 953-57. Bome Depirtmeat- 
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f OFTICeSS KICFOWZRED TO ntCTTI D£EDS, tTC. 


0. — In the territories nnder theadmmUtration of the Chief Commissioner of 
the Centml Pronnces, es xegsrds contracts, etc-, not hereinbefore specified — 


L — In the case of the Chief Com-'’ 
miss'-oner — 

AU deeds and iastmments 
relating to matters other 
• than those specified in head 

II. 


•Bj- hia Secretary. 


IL— Contracts and other instm-^ 

merits in matters connected r By I)epnty Commissioners, 
with the leaseor sate of land. A 


P. — In the territories under the administratton of the Chief Commissioner 
(no* Ueutenant.Goreraor) of Burma, as regards contracts, etc., not herein* 
before specified— 

L— In the case ol the Chief Com-*) 


robsloner (now lientenant- ) 
Gorernof)— 

All deeds and instruments 
relating to matters other | 
than those specified in heads 1 
II to IV. J 


1 By a Secretary to Chief Commissioner 
* I (notr Lientenant-GoTemor). 


□..—Contracts snd other instni*) 
ments for the supply of > 
stores, rations, elotbiBjt, etc. ) 


By the Beads of the Jail and Pohee > 
Departments. 


in,— Contracts and other instru- 
ments relating to matters 
connected srith their respee- 
tire Departments 


By all Besds of Departments. 


IV.— Contracts and other iostru-' 
ments connected srith the 
lease or sale of land and 
fisheries ; and coatniels re- 
lating to any matter falling 
within their ordinary juna- 
dlction. 


By Deputy CommiMionera. 


Q —In the territories under the administration of the Chief Commissioner of 
Assam (now lieutenant-Oorernor of Bastem Bengal), as regards contracts, etc., 
not hereinbefore specified— 

♦ I.— In the case of the Chief Coro-*) 
mlssioner (now Ijeulcnant- 1 
GoTemor}— - J 

All deeds and instruments >Br his Secretary, 
relating to matters other | 

thanthose spccifiedinheadsj 


n. — Contrsets and other instru-' 
ments in matters conneeted 
with thelra*e or sale of land, 
ferries and fi'henca. spon- 
taneous pcolurts and tnm- 
erals. for the supply of 
•tores, budding mtirtials, 
Uhnur, and ■uehtihecngage- 


By Deputy Commissioners. 




xvu 


OmCEUS UFOWEBED TO EXECUTE DEEDS. BTC. ] 


III. — Contracts and other Instm-' 
meats connected with tcm. 
porafjr leases of land or of 
other rights, dues or 
pcrty of GoTemment or for 
the eupptj of stores, build* 
Ing materi.als, labour, and 
such like engagements when 
such contract, instrument or 
engagement does not exceed 
the ralue of P.s 600. 


-Bj Assistant Commissioners and Sub* 
DiTiawoal Officers, 


IV,— Contracts and other mstru.' 
ments connected with leases ] 
of land. 


By Eztm Assistant Commissioners 
and Settlement Officers. 


V.— Contracts for the supply oP 
articles required for the use 
of the Department, and 
other instruments connected 
with the administratiOR of 
the Department. , 


By all Heads of Departmests, 


R.— In the case of the Chief Com.*! 
misiioaer of Coorg as re. i 
cards contracts, etc , not | 
her'intcfore ipecffied. J 


By his Secretary. 


S.— In the Hyderabad Assigned Districts, as regards contracts, etc ■ not here* 
inhefore epeeffied— 


1.— All deeds and instruments re-'l By the Resident at Hyderabad, the 
lating to matters other than First Assistant Resident, Commis. 
tho'e specified in hesds 11 eioners and Deputy Commissioners 
and HI. J m the Hyderabad Assigned Districts. 


II -Contracts for the supjdy of> p Inapcctor-General of Police, 
clotlung, etc , for the Police. ) •' * 

III.— Contracts for the supply *>1] R, the lospcctor-General of Jails. 
BTtwles required tor j-ww, y 


T.— In British Baluchistan and the territories administered by the Agent to the 
GoTemor-General m Baluchistan ss such Agent— 


I. — All deeds and instruments re-T By the First Assistant to the Agent to 
Istmg to matters other than > the GoTemor-General and Chief 
those specified in heads II to J Commissioner 


II.— Contracts and other uJsfm-' 
ments for the supply 
stores, clothing, etc 


oijBj 


Heads of Departments concerned. 


III.— Contracts and other instru-'l 

ments relating to matter# Ip 
connected with their respec - 1 
tire Departments, j 


’ an Heads of Departments. 


xvill 


[orncEOs imtowered to eiecctb DEcns, etc. 


IV.--Contract8 and otber instru-' 
nients connected with the i 
lease or sale of Und, or 
whereby land is mortgaged 
to Goremment in security 
for a loan, and contr&ctaand 
mstromenta relatmg to any 
matter falling within their 
ordinary jurisdiction, includ' 
mg the execution of civil 
works not under the Public 
Works Ilejiaitmeat. J 


By Political Agents and Deputy Com- 
missioners. 


By the Revenue Commissioner. 


(o) containing or coiiferriog'^ 
exemption from payment 
of land revenue ; 

(6) containing or conferring 
any pension or grant of 
money connected with 
the land revenue j 
(e) contracts and instruments 
relating to any matter 
falling within jurisdiction 
0 f t he Settlement Depart- 
men*- 

U— Agreements for the rccovety'l 

of advances under the Land i 

k'lK'S, „'dX j&hy 

cultunsts* Loans Act, Xll j 

of lS8t. J 


Co'lTRACtS WITH CaXTOSMERT AmiOHITlES. 

No 1597— 1009. 

£tCratt jnm ifie rivf*edi"}$ e/ rfe Catvrwwrnf of India la /*< Home Drjwrtmrnt 
(Jud iciof »»<frr dale Caleulta, l*e JOlh h’oitmbcr ISOO, 




Contrarta rffr-red So in srctionSOof 
111© Cantcntaenl Ctale. 


laj By tVe S^etary to the Canton- 
ment Commitioc In canfon- 
mentt where there is surh a 
Committee and 

ft) bv the Commanding OFicer of 
th* Clintornietit In thn«e cases 
In which a Ckiitnrment Com. 
mitlee lias not been eoniti. 
luted. 



SIX 


OmCEBS riSrOWERED TO XIECCTE SEEDS, ETC.] 


Enccnox ot Leases ot BciLDn.Q Sites ox Coveuxmem Laxds dt 

(^TONUEXTS. 

So. 13C0— 72. 

£xlraet from ihe ProCfc^iingi of Gonrnmtnt of imfia in the Home Deparlmtnt 
{Judieia[),~vnder date Stnla^ fA« l$lh SepUmbtr 1S99 

P.EsoLmox.— In ezerciM of the powrr ranfnrtd bj the East India Contracts 
Act, 1S70 (33 and 31 Vict,, C. G9), and of all other powers enabling him in this 
behalf, the GoTcmor-General in Councd >a pleased, in supersession of existing 
■orders on the subject, to declare that the undermentioned classes of instruments 
referred to in section 2 of the GoTemment of India Act, 1859 (32 and 23 Virt , 
C. 11), may be executed as foUons : — 

Leases of building sites on Goremment) By the Pnocipal St&O Othcer of the 
lands in csutoninents. J Command. 

Xort— Th« proTlilao* ©l chapter V ol (he Caaloomeat Cod* (aeeliOBS 69—85) ihcnld be 
refemd to as to the penons by «honi, and the mtsaer la «bleb, coatneti msy be made, Moe- 
SIODsd ssd ex«etited. 



APPENDIX B. 


STATUTORY RULES AS TO THE MAKING OF CERTAIN CONTRACTS 
ON BEHALF OP THE GOVERNJIENT. 


RESOLimON 0» TUB GOVIRSSreST Of ISOXA, IN TOE DEPARTMENT OP FINANCE 

AND Commence. No. !>33 Ei, dated the 20th Febbdabt 1894. 

Reai>— 

finolutloii hv thr GoTenmmtollodlA lathe FineoM tod Cummeree No. 571S.- 

deled the 2Ulh Oelobrt IBM. 

Defpeteh to Ber Secteurr o( State lot India. No. 101 (Publls Woilu), dated the 

4th December IBBS. 

Derpiteh from Ber Me)ealN*i SceretArp «f State lor India, No, 4S IPoMle WorLe), dated tbe 
l&th August iMu. 

lAtter Irnm the Gneeromeat of India In the I^nanee and Conimetee Departmenh to all IiOcah 
Oosemmentt and Admiohlrationa, No 630, dated the 21tt Febnurr 1R90 

Deebatch to Ber Bfaintj'a Setttiarp of State lor India, No, 220 (Finanrlal), dated the 18th 
August iSCt. 

Despatch from Her Ms|eaty‘a Secretarr ol State lor India, No. 80 {FubUe Worka), dated the 
4th Aogust 1803 

Despatrh to Ber 31*l<atT*e Seetelarr ot State tor India, No. le: (Ftnaarlat), dated the SOth 
Uar 1804. 

Deipateh (rota Tl'r Ma)nlp*a Secretarr of State (or Jndlt, No 48 (Fublie Worka), dated tb* 
Uth October 1801. 



the State. 



STATDTOfiT Rules. 

The lollowioi; prorutoon end rcstricIwnB are prescribed b; tho Secretary of 


rrorVa, 0(1^11 be tnade or entered into bj the Government of India to, «ith or In 
tavoiir of anj person, firm, ejndicnte. eoDipauFi municipalil}’ or other public 
UkIj (or anv of the purposes nbore rrieationed, without the expreu unction of the 
Secretary p/ 5<<j(e in Co't’itil,— 

it such concession, grant, lease or contract- 
fa) is intended to endure for » r«rto<l exceeding fen yean and U not 
ocrarapant/d bj an i«ieo"a>fio"a/ poirer p/ rrtoeation on cancel- 
ment by the Government ot India, at any time during such pcrioit 
on the eipwy of aig anonthi* notice to that eflect, and imposee 
on the reveisaee of India an Qnnttal /I'a&ifity In excess ot 
tteaidsd rupee* s or ^ 
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(b) iffipoMS on Bucli rercnuea » cb&rge or expenditure or liability damage 
m excess of firrfte latht of mpeea ; or 
(e) inTolres the cession of property or rights of «hich the estimated 
value exceeds lutlrt hl^t of topees. 


[ APP. B. 


■without the express wnetion of the Ooitrnment of Indta and of the Seeretar}/ of 
•State in CouneiV, — 

If lueh coneessiooi grant, lease or contract- 

fa) is mtended to endure for a period exceeding ten years and is «of 
aeeompanied by an uneonditional potter of revoeatton or cancelmcnt 
by the Government of India at any time during such period on 
the expiry of six months* notice to that eflect, and imposes on 
the revenues of India en annual liability m excess of fifty thousand 
rupees ; or 

(6) imposes on such revenues a chaise or expenditure or liability to 
damages m excess of tirv/re lal^s of rupees ; or 
|e) mvolres the cession of property or rights of whieh’the estimated 
valae exceeds Ivtlix lakhs of rupees. 

ni — Xo such conces<ion, grant, lease or contract ahall be made by any Local 
'Government or Administration or other authority in India to, with or m favour 
of any person, firm, company, municiimhty or other public body for any of the 

H poses above mentioned without the express eanctioo of tho Government of 
ta,— 

if such concession, grant, lease or contract,— 

(a) IS mtended to endure for a period exceedmg five years and is not 
accompanied by an unconditional power of revocation by the 
Government at any tune during such penod on the expiry of 
SIX months’ notice to that effect, and imposes on the revenues of 
India an annual liability in excess of /fee thousand rupees , or 
(M imposes on such revenues a charge or expenditure or liabihty to 
damages in excess of one lakh of rupees ; or 
(e) mvolvea tho cession of jiroperty or rights of which the estimated value 
exceeds one lakh of rupees. 

IV. — No such concession, grant, lease or contract shall be made by any Local 
'Government or Administration or other aufbonty in India to, with or in favour of 
any joint-stock company, except with the sanctioii of tho Goiernmenl of India, and 
subject to these rules so far as the same may he apfilicable. 

V.— No transfer of any such concession, grant, lease or contract, or of any 
part thereof, or any interest therein, or any underletting shall be recognised as 
vahd except it be made w ith the express assent of — 

(a) the Secretary of Stale in Counctf in cases failmg withm Kule I or Buie 

(6) the Government of India in cases hdbng withm Buie III , and 
(c) the Local Government or Adtnintstrauon in any other case; with the 
proviso that a transfer or under-letting to a company will m all cases 
require the sanction of the f^mrament of India ; 
and the Secretary of State m Council and the Government of India, as the case 
may be, may in his or then absolute discretion refuse such assent. 
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VI. — la every vriting intended to express any concession, grant, lease or 
contract which tails within these rules, it shall be expressly declared that such 
concession, grant, lease or contract is granted or made subject to them. 

VII. — When the assent of the Secretary of State in Council is tendered by 
these rules necessary to the validity of any concession, grant, lease or contract,, 
or to the transfer thereof, it shall ^ signified under the hand of an Under-Secre- 
tary of State ; and when the assent of the Government of India is so required 
it shall be signified under tbe hand of.^ Setretary of that Oovemment. 

VUI. — The foregoing Rules 1 to Vlt inclusive shall not apply to any con* 
cession, grant, lease or contract, for any of the purposes mentioned in Rule I, i£ 
made under any special rules issued or approved by the Secretary of State in 
Council. 


SncpLEJICSTAKY RULES. 

Rule A. — In cases where it is considered expedient to grant concession or 
to make agreements, such as those contemplated m the Statutory Rules, the- 
deed of concession, or the agreement, it the eights under it are transferable, must 
be so framed that it will be beyond the power of tho grantees or eontraetees to 
transfer their rights, or any part of them, except with the sanction of the Govern- 
ment of India or of Local Oovenuuenta and Administrations in cases coming 
within their cognizance. 

B — All such concessions and agreements will further be subject to soy snccial 
provisions made by Government to meet particular eases or particular classes 
of cases. 

C.— Before any concession or agreement of tbe class referred to is submitted' 
for the approval of the Government of India, its terms should be considered m 
tho Judicial Department of the Local Government, and by tbe highest legal 
adviser to that Goretnment. 

D —The foregoing rules shall not apply to any conces.«ion, grant, leass or 
contract for any of the purposes mentioned in the Statutory Rules, if mode under 
any special rul« issued or approveil by the Secretary of State in Conned. 
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P W. D. CODE, VOL. I. CHAPTER MIL— CONTRACTS. 


Co^•TR<CTS rOR THE KtCUTlOX OF PCBUO \YORR9. 

740 The term “ contiact.*’ nacd in thw code, has a limited end teclmical 


chases of matensU* or atorcs For aoch classes of agreements it is left to Local 
Goremments to frame such auhsidiary rules as ma> besuitahle to the special 
circumstances of each province 

750. A “ Manual for the guidance of olTicers of the Public Works Department 
in their relations with contractors '■ has been published for the general guidance 
and assistance of executive oflicera The instructions contained in it must, hov- 
ever, be foUoned subject to the orders in para. 32S vbiefa require a reference to 
competent authority before entenng upon legal proceedings. 

751. Contracts for tho esocution of Public Works arc usually of throe classes— 

1,—Works of construction or repair under supervision m schich the Contractor 
undertakes to provide tbowholeor part of thelabour, material or plant 
required by the Engineer and to perform therrork under his direction. 

n. — Supply of materials 

III. — 51ainteaance. in Hhicit tho Contraetorengaqes to mamtam certain works 
in a apccified condition of ellicicncy. Ibis kind of contract is admis- 
sible in exceptional eases only, 

753 Contracts of each cUss*may be of three kinds, m.. Lump-sum, Schedule, 
and a combination of these two 

753 In a lump-sum contract the Contractor engages to execute the work 
with all Its contingencies for a hied sum A purely lump-sum contract is not 
of frequent occurrence, as it is generally necessary to provide for alterations in the 
original design hich subsequently may bo found necessary. 

754. Schedule contracts arc those in which the Contractor undertakes to 
execute the work of tixed rates, tho sum be is to receive depending on the quanti- 
ties and kinds of a ork done or materials supplied. 
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to a Local Goremment, oa behalf of the Local Gorernmeat, up to the limita withm 
vhich the Local Covemment can sanction eatimatea for works; but when 
these last named tenders are exceeded, the tender must be referred for the 
orders of the Govemraent o! India. 

758. Contracts and other instruments connected with leases for grazine cattle 
On canal banka may be executed by officers m charge of canal divisions. 

759. ^ It is noMhe intention toprevent the officers mentionedin para. 757 giving 


700. Before a work is given out on contract the Executive Engineer shall pre> 
pare “ contract docuinenta •• to include— 

Itl.—A complete set of drawings showing the general dimenaions of 
proposed work, and, so far as necessary, details of the vanouv parts. 
2nd —A complete sMcificatioa of the work to bo done and of the materials 
to be used, unless reference can be made to some Standard Specification 
—see para. <155. 


3rd . — A schedule of the quantities of the venous descriptions of work. 
dih — A set of •' conditions of contract ” to bo rompUod with by the person 
whose tender may be accepted. 



Jsf.— Tlio place where and the time when the contract docutneats can be seen 
and the blank forms of tender obtained ; also the amount, if any, to 
be paid for such forms of tender. 

7n<f.— The place where, the date oo which and the time when tenders are to 
be submitted and ate to be opened (in the case of large contracts this 
ahould be at leut onemontb after tbedate of the fust advertisement or 
notice). 

3rd . — Tbeamonntoteamwtmoneytoaecompany the tender, and the amount 
and nature of security deposit required in the case of the accepted 
tender. 

di \. — ^Vitb whom or what authority, the acceptance of the tender, will rest. 
.Authority should always be reserved to reject any or all of the tenders 
so received srithout the a-ssignment of a reason and this should be ex* 
prcsily stated In the advertisement. 

703. For lumpsum contraefa. the tenden ahould l« in Public Works Depart* 
ment Form O. In the case of acbedule contracts, there are the following altema* 
tisea:— 

(a) Tenders may be required to be Diede at a percentage above rates in the 
F.rccutive Engineer's estimate, in which case a scheiiuls of the 
, estimatM rates should be attaehed to the specification, and the tender 
ahoukt be in Form F, or. 
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In the cue of piece.irork vhen thenetoni of the work is timple, Form K— 
will be fouod SDitable. 

<04. \Mien the work partakes of the nature of both a lump-sum and schedule 
contract, a form of tender can be framed bjr combinmg P. W. D. Form G with 
Forms F. and I. P. W. D. Form II is acOQTenient form of tender for the Supply of 
materials 


with the Goremment aomce — see also para. 374. 

700 As a rule no tender for the execution of works of any description should 
be recetred unless accompanied by the deposit of cash aa earnest money to the 
extent whieh bu been notified u necessary by the Executive Engineer or other 


708 Usually the lowest tendersbould be accepted, unless there be some 
objection to the capability of the Contractor, the security o/Tored by him, or his 
oxecution of former work. At the same time the acceptance or rejection of ten- 
ders IS left entirely to the discretion of the oflicerto whom the duty is entrusted 
and no explanation can be demanded of the cause of the rejection of bis o&or by 
any person making a tender Such an explanation may be called for by superior 
authority if considered necessary. 


meat, will generally suffice. 

770. Socurity, accompanied by a bond where necessary, should in all cases be 
taken for the due fulfilment of a contract. Thia seconty may be- 
ta) A deposit of cash where the amount does not exceed Rs.500, GoTemnient 

Securities, Municipal Debentures, Port Trust Ponds and deposit re> 
ceipta of recognised banka (approved of by Local Governments or Ad. 
ministrations) which publish regular accounta. 

(&) A deduction of 10 per cent, from the monthly payments to be made on 
account of work done. 

(r) Personal security of two penons of known probity and wealth. 

771. IVlieD the bond is for more than Rt. 6,000, Form L must be used ; in all 
other ca-es and when sureties aredispensed with. Form D— I should be used 

772. The rules for dealing with dej[>osits and any interest accruing thereon 
are laid down in paras. 1340 to 1363. All expense connected with renewa’, con. 


773. The employment of Contractors for the performance of any work in no 
way relieves Engineer or other officers from responsibility aa to the manner or time 
m which the work is done. Contracts framed agreeably to the foregoing rules give 
the Engineer full power to act for himself in cases in which the Contractor delay* 
or fails to do the work to his satisfaction. - 
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principal of the Z^wrence Slilitary As^Iuis> Sanawar, for the recovery 
of fees not exceeding Its 600 on account of children due to the 
Asylum from parents and gnardiaos ; 

General Officer Commanding Districts as regards all litigation connected 
vnth regimental funds ; 

In all other cases the Financial Commissioner of the Punjab ; 

yore. — T&e ttoaneisl OsmiiilufoMr bas been reUeved of tbe control wftlcb be bad exercised 
over litl^tion coiueeted with regUnental (imds (GOTemment of India. Homs Cenartment, 
No.l290,datedl«lhJnl7ie03). 

(6) “ Suit “ means a suit by or a^inst or affecting the Government or a 


official capacity la a party or has any interest ; 

Vote — Sefereacea to Courts made nadet the Ijind AcealiltlOQ Act, 18B4. fall within this 
deBsItlon. 

Th* provbions of these rales appir toanaelta by oranlnst CantotiiBent Cominlttees and to 
salts by or against tilstnet Boaros aad bioatelpal Coiunlttee* is respect et eacBl Ised and other 
OOTeremaat property of which the managenent sad eoottoi has been entrusted to soeh Bosrda or 
Cooodttees. 

(e) “ Officer in charge of the case ” means tbe Lew Officer, I/Cgal Practitioner 
or Government Officer appointed to conduct the prt-ceedjngs on be- 
half of the Government, or a public officer in any suit 


Salta by tbe 
Ooverninent 


Prinet'pfed poterRiflj Icyol proeeedinpa hy or against or afittUng f^e Cowrnmenf or 
puUic offittr sn puMie capsei/y 

2. (1) \o suit is to be brought on behalf of tbo Government except in the last 
resort, nhen all other niean« of obtaining satisfsclioo have failed. 

Knrs.— The Institotloo of asaltonbrbaltof IheOovernrecDtis notto be rerommeaded to or 


(2) No person hnvmg a just claim agiinst the Government, should bo com* 
pellcd to resort to htig-ition to enforce it 

XOti — tvbfn any person thrciteoslobringa salt acaiast the Covenunent It Islntambent on 
the proper depsrtroentat oflleers and controDing aathontks to satisfy themsslves wttiinat delay 
of ttie Justice or otherwise of the whole and every part ^ the claim made. All reasonable efforts 
belnl made to brlOR about an amlrtbto adiaslnwat. wltiirat an appeal to the law, as tar as this 
• 8 -tlinSOof t*“^‘*®“'^*b°’’**"tiacfnglheJcs»rtrtit5oftheCovciBment. 

the present object of the notice prescribed bysectloo 431* of the Coda of nvflProcedareb loaQow 

CMe ample time to the Ooverument to ionolra Into the iQstice or otherwise of all cUlres and effects 

' settlementol all Just claims betorearatlsbrongbt, and thebest nseahonldbemadeof thaopper- 

tnnlty thus glvea by the law towards effoltably and amicably adjusting claims. 


Cornmumcaftons soifA fhe oppotife porfy. 

tkSa'^Se 3 All communicitiona made to tho opposito party, on th? aubj’ect of matters 

opMlM ratty in rcapcct of which it la pos«ibk> that a suit may ensue, ihall be headed “ triMoiif 
~*irtth^t pre- rre/xdifc.” and, if made orally, shall be stated to be made “ tci/Xouf pre/udite.” 
Indl'*.” 

lender. KorE.—yo admission Is relerant, or eao be proved la evldenee If it is made apon the express _ 

or Implied condition that erideaee of It la not to bo siren, bnt there must he no niistake as to 
the Intention Of the party making it. 
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I HutnetKin* o$ to of»«> to and the pndutlton and mpply of eoptea of documents 
in Pie possttsion of the Oovernmenl. 


»n» ot hat amen. ' {Jo 

(2) When notier to rroduee docnm^nla in charge of a head of a 'dorarfincnt ■£‘*’*.** 
cr pobli« officer it received by him, ho ahall enntider whether they include rom- 
nunications mode tn effetal ec.nfldcnrt, the production of which would be in> rostesilon o( ^ 
junoua to the public inlerett To the production of tuch dociimcott be thnl) th* Oovi'm- 
make definite objection direct to the Court or tlirough the officer m charge of the 

case. 

(3) All correipondence with and retolutiont and ordcra of the Goeemment 
are strictly confideutiaL No officer ahtll grant copica of any auch docun'cnta 
during the pendency of any diapnte or suit to nhicii they in any way relate to 
any pcrton other than to a proper oflicer of the CoTcrnment or to the officer m 
charge of the ca*e , and no auch copiea shall be granted at any time after the 
final decision of the euit without the previous sanction of the head of the depart* 
inent concerned. 


PBOCBDCRt IS SciTS 


Sanetiofl fo suits ly or anoimt or effecting the Goiernment cr a pi'llic offtter in Jlw 
o^eiof capacity 

6 No suit on behalf of the GoTemroent or a pnbbc officer, aa such, shall he SiBCtlonto 
Instituted without the previous sAoction of the proper controlling euthonty. hnn t a salt oa 

7. The sanction of the authority empowered to sanction the institution of n Gol'Mon**^* 

•nit of any kind shall be obtained for the defence of a suit of such kind. er a putUe 

^ _ oScer, 

8. (1) Any officer who considers that a auit ahould be instituted on behalf of H'rort to bd 
the Government sliall aubmit a clear and detailed report, aa provided m Rule 

17 — coasidets that 

(a) the circumstances wnicb, u bis opinion, render tbe institution of the * 'ultiboold 

suit necessary, and precisely when and where they each occurred ; ^ ^hit^oMhe 
(&) the auhjcct of the claim and the relief eought j Goieiome&t 

(c) the steps which have been taken to obtain aatisfaction of the claim 

without bnngiug a anit ; 

(d) the picas or obj'ections (if any) wbicli have been urged by the proposed 

defendant against the cbim ; 

(e) the evidence, both oml and documentary, which is believed to be 

obtainable, and which it is proposed to adduce in support of tbe 
claim ; 

(/) whether the documents (if any) referred to in okuse (e) are registered 
or not ; 

{g) whether or not the circumstances of the person tigainst whom it is pro* 
posed to institute the suit are snch aa to render it likely that execution 
will be obtamed of any decree that may be given agamst him ; 

(A) the evidence, both oral and documentary, which, so far as is knewn, 
the proposed defendant will be able and rs likely to adduce in his 
defence ; 
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{») whether the documents (if any) referred to m clause (A) are registered 
or not ; 

0) anj ‘ ’ *1-., .1--- 


{k) whether tho amount required for stamp or other expenses is Lkely to 
be above Bs. 500. 

(2) Copies of all documents referred toin8ab.c!3Qses (0 and (A) of the pre- 
ceding clause, and of all correspondence and written proceedings, whether in 
English or in the vernacular (together, in the Utter case, with transUtions), 
connected with the proposed auit, should accompany the report, with an exact 
list of the same, whemrer this is reasonably possible If these copies cannot 


department concerned. 

EadoniroKSt 0. (1) ^Vhen notice of an intended suit U given, under the provisions of section 
to b« made on 424* of the Code of Civil Procedure, the officer to whom it is delivered or the bead 
“ of the ofEco at which it b left shall forthwith endoise, or cause to K endorsed, on 

;S°“ thsmtim- 
• 8«etl9D 80 cl (a) the dite of receipt, 

the ptesent ' • . 

Cede. (6) the manner of dehvery, 

(e) the date of endorsement, and 

(i) the signature of the officer making the efidorsemeat, and shall there- 
upon proceed as hereinafter provided. . 

(2) Ifthonoticeisserveduponanofficerother thsnsn officer specified in section 

t Section 80. 424f of the Civil Procedure Code, that officer ehall forthwith transmit it, in oii< 

gmal, to the Peputy Cooimissioner or head of the department concerned 

(3) If the notice is served on a Secretary to the Local Oovernmoat, that 
officer fhall forward it, m original, to the Deputy Cotnmiasioner or head of the 
department concerned, and shall at the same time, forward s certified copy of the 
notice and of the endoceenieat made tbereoD, to tbs Legal Bemcmbrnncer, for 
information. 

(4) If the notice is served on or forwarded to the Deputy Comniksioner under 
the provisions of sub-eection (2) of thb role, that officer shall forword a certified 
copy of tho notice nnd of the endorsement mado thereon to the I/igal Bemem- 
brvncer, for inforrant'or, and— 

(a) if lh« tubjtct-maller of the threatened suit la eonneeled tci/A district 
admimstraiionand vithin his tontrot, or b unconnected With any 
particular departmeat, — proceed in tbs manner hereinafter m these 
rules provided ; 

(A) if tie suLjeel-matter of fAelAreo/ened sat( i« ronnrcfrd icithadepartment 

nnl trithin hU forward the notice, in original, to the head ~ 

of the department roneemed. in order that he may so proceed. 

(6) In every case in which the officer on whom n notice is served, transmits it 
in original, to ony other officer, he shall retain a certified copy of tho notice and 
of the endorsement inado thereon, and place the same on record 
DepartmeBtsI 1^- (1) The district or departmental officer concerned shall, immediately cn 

oO'vr to ceo- — — ‘ — •-»,* ■, , . ,, 

sUJer whetlier ■ 

tlM rlalm Is, ia 

ran, lobe a4- • , 

aIl)u»?Mcr action ns ho way deem proper 

ceut«t"d. Sore.— If an oUlefr li In doabt, at fllislag-, Bate any legal polet, b« a'lOuU lobmlt lbs 

ea»«, In ,lue course, toths Legal Cemembiuncer, 1 t cplol'a. 
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(2) When notice of tho intention of «ny person to sue the Govcinraent ora Action tbere- 
public ofScer ha* been piren, under section 424* of the Code of Civil rrocedure lection 
no eonimumeition should ordinarily l>f nmde to such person otherwise than go^ 

und»r the advice of the Legil Remembrancer or other Law OfTieer of tho Govern- 
ment. 

(3) When, after receiving any such notice and inquiring into the matter, the 
controlling authority proposes to— 

(a) tender any amount admitted to be due to the cliimant , 

(b) oiler terms of adjustment or auggest reference to arbitration , 


<!ourt 


Procfdure on rtetipl of tummont. 


(<7) endoroo thereon the dale of receipt, and sign and date the endorse- m^s^looer.'™* 
ment I 


in the summons 
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Procedure to be ' 5^1 /n ..ti. i t. 

observed In re- 
gard to the de- 
fence of suits 
brought agalnat 
public ofRcera. 

• Sscflon 80 ■ • I 

t Order XXVII. ' . ■ * l 

rule 7. I ■ » I ■ 

(2) The Head of tho Department will forward the report, together with bis 
opinion thereupon, to the Local Government for orders as to whether the euit 
13 to be defended at the public ezponso or whether the officer concerned is to be 
left to take such measures in the case at bis own expense, as ho thinks fit. 



(3) If the defence of the suit at the public expense is sanctioned by the Local 
Government, the controUiog authority shall arrange therefor If such sanction 
u not given, the officer concerned ahall he informed accordingly, and will be at 
liberty to make bis own arrangements in connection therewith. 



Attion on tht Icrmmation of a suit. 

, S2. Immediately on the termination of any suit, a copy of the judgment end 

decree or other final order of the Court shall be procured, through the Deputy 
Commissioner, without delay by the officer in charge of the case. 

RtsoltioleuJt), 23. Immediately on receipt of the copies specified in the last preceding rule, 
etc , bj sod to the officer in charge of the case ahall submit a report of the result of the suit, for 
boaub^Mei** information of the controllmg authority. The report shall be submitted 
through the Legal Remembrancer. 

When the result is adverse to the Government and wdl involve a disburse- 
ment of public money, the report should state when the money will be required 
so as to enable the controlling autbonty to make arrangements accordingly. 


AbtHALS, etc , by OB AOAINST TH* CoVEBSMiNI OB A PtJBLIO OrFiCEB. 

AfptaU on btJtaJf of Ihe Oovtrnnttnt or a Public Officer. 

Bvport as to ’ ' *’ ’ " * 

whethet appeal 

fhoild bs made , 
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be forwuded »s soon as possible afeenrarda. If the proper officer considers that 
DO appeal or application should be made, he shall submit a report accompanied 
as aforesaid, to that effect 

Xorc. At (he perloj vlthln wlileh appeals and apphcalloas maf be made U Itmlted by Uie . 

(den ihouli be no delay in submlttloz repd^and tecoameaUtloas ualer (bis rule. 


Appeal* lo the Pnejf CountU. 

S6. Appeals to IIii Slajeitj' in Council will be dealt with, under the special Appeals to His 
orders of the controlling authority, by the Legal Reaembrancer m accordance Maiestrln 
with the following inatructiotia • — 

(1) Where a decision adverse tothe Goremment has been given by the Chiel 
Court or the Financial ComnuMioner of the Punjab lo a suit or appeal to which 
the Govemment is a party and from which an appeal lies to His Jfajesty in 
Council, the Legal Remembrancer will procure copiea of the Cnal judgment and 
such other portion of the record as he may think necessary to a clear under- 



• S'CtlOBI loct— 
ns tod Older 
XLIV, 


(4) It will also be the duty of the Legal Remembrancer to prepare, if practi- 
cable before the transcription of the record has been completed, a statement 
embodying the facts of the case under appeal and the principal points on which 

the Govemment shoiil.l m I,,* ..i,. ^.1.1 , .v ,1— _ .• 


tho Government in the Indian Courts. 

(5) This statement shall bo printed at th* CoTcmment Press, Lahore, and 
copies will be forwarded to the Chief Secretary to the Govemment with a view 
to their transmission to the Secretary of State for India m Council. 

(0) Upon receipt of notice from the Registrar of the Chief Court under the 
rules for the time being in force, that the transcripts record has been despatched 
to the Registrar of tho Privy Connml, the Legal Remembrancer shall forthwith 
communicate to tho Solicitor to tho Secretary of State for India in Cbuncil the 
Jact that the record haa been despatched and the date of its despatch. 
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[ PUNJA6 dTIL SUIT EULtS. 



of the GoTemment to defend the appeaL 


(8) All costs incurred in connection with the proceedings in a Government 
suit subsequent to its final decision by the Chief Court or Financial Commissioner 
and relating to the appeal from such decision to the Privy Council, shall be charge* 
able to the department concerned, in the same way as the costs of the ongmal 
suit 

(9) All communications made under the foregoing rules by and between officers 
of the Punjab GoTerament shall bo regarded and treated as confidential. 


Exicunos OP DECEsns. 


Bettlementtl ' 
decree edrersc j 
to GoTennBCnt. 


Froeeduic wben 
fSTOUt of 
aorenmmt, 


• . . • ■ .I’ ’ 

Where the decree is against a public officer, in respect of ao act, purporting 
to hare been done by him m his official capacity, it wul rest with him to satisfy 
the same within the tune fixed. 


Measures 
taken to t 
otu pcopc 


required security is not satisfactory. 

NOTE. — Tlie loUowlDg losInictloDS arc to be observed 

(1) IfaQappealisInstttntcd.SDdtbeexecutionof tb* decree b staved b; order of tbe 
Court, tbe totrrval before tbe decblon of the appeal should be made use of in 
making Inquirlea as to the property of the jodgmect-debtor, 

(S) Wlien the ofllcer coDrrmrd is not the Depoty Conunl'iloner or a subordinate of the 
Deputy tomnihslonev. he rMy apply to the Deputy Comioissloner to afih>t him In 
prosecuting tbe DFm°aiy laquiHet as to the property of tbrjudsment-debtor 


(<] If such npptlc3lb>ti Le retased. tbe Depety Commlrsloser, or t 

s aforetald, aball endeavour to Veep a natch on the 

:o prci rnt soy tmndnlmt alienation or concralment of 


fill Inranpcr 30. Tho smount of stamp duty and other costs due to the GoTcmment 
luKs. in pauper auits is to tc recovered by prccccdirgt m execution of decree. 

I OM*r NOTE— hanper full* at* InslJtoted without pavntent of Ccnrt-fcee, and sections 4111 and 

XXXin. rule* 4IIJ of the Code cf Civil ricccdore prcild* for the recovery of tho amount of tbe fees wbkh 
10 and 11. should bare bcrnprUlflbepialntUI radhol been aUoued toiue asapaaper. 
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nryjiB cmi. sen rclcs. ] 


Ib c»«fi goverafd bv sectli^n 111.* It U not nNelMTj for tbe Oorcroment to bring neepirate • 
fnlt, bat the amoiiot of tlie Court-Irt e*B be teiUzed from the property, the eubject-mstter cl XXXIII, 
IM enit, by proceeJiag Id cxeculion rule 10. 

Cnlcr pir»irr*rli 7 ol exiloa XXU of the Chief Cxitte fnifraeftonr hJuite al d^lerri (Vol- 
ume III Cirll Court* »ro r(yiulre<l. whenetera dwblon h pt*sel la a ptnper suit, to inform the 
Collector of the emount payable to the Ooxemment u atninp dies, irith such other particulacs 
&a will enable him torccoxTr lliesatne. 



1900. psmgrifh 51, lare Safl ) 


£iders that the proTre«s matle in tho recoTcry of the moneys' due to the Govern, meat 
meat IS unaiti-f irtury 


Son—Ti * !• ll'jwiog Instni'ii-'ns »»et> le ebaemi — 

(I) Any cum due to the Ooxerahient vnl'r • decree mey, iftlili eoine Is (casiblc, bs 
recuT«.«l (thimbe t’lco «h-ou«h the emocy of the o-met , bit the Deputy Com- 
tnuil D r ti roiuin- j, unler cvtim :S$t uf the Cuds of Ci«U ProreJure, to certify f Orl'r XXI, 
exxry ca-'b recoTcry to the Court rule 2 




iKTrnVEStlON. 

32 (1) If It appear ndvisaUo to a Deputy Commissioner or to tbe bend of Procedure tv^n 
eny department, on the rcrrc<cnlation of nny subordinute officer oi otbetwise, latenentlen te 
. , , • . ^ led aeces- 


I !• . * * ' • . ' • , ' 


(2) Tbe controllinj’ authority will docido whether the Government shall in- 
tervene or not, and, if so, wilt arrange os to tbe person by whom the necessary 
action shall be taken 

(3) If the controlling authority decide that it is necessary to intervene end 

the Government lemadeapartytotbesuit.slftherulcsfartheconductof Govern- 
taftiif. eiu/a, eh-olL. an tix aa hwy bcv deftmerl tft tba <imr. 


DisBDBSEJIESTS ox the COXnOOT OP SUITS ASP THQR ADJUSTMEITT. 
at f]l Whxn Sflnrtinn V,»> Ul 


, smU Instituted 

(2) Further items that may onso will be dealt with in tbe same way. All Go>'enim*eDt.*’" 

expenditure m excess of Its. COO in one enit will be referred to the controlling Expcndltme" la 
.uthority tor ..net, on. b. 

(3) All such Items, whether e.-uictioncd separately or included in contmgont 

hills, will be denoted as on account of “ Law chugea ” of the department con- Ity lofsanetiom 





[ PCSJ/IB CIVIL SUIT RULES. 


AU KcoTcrlci 3(. All recoveries niade> vhether oa account of the principal sum sued for or 
to be credited costs, Will be credited to the department concerned, 
to tlis! depart- 
ment concerned. 

Earlieet oppor- 35. In urgent ease*, where money may have been advanced from other sources, 
tunity IS to be the earliest opportunity should be taken for adjusting such advances in accord- 
adrVn«i*'*^'^** rules. 


Cases uhde* toe Land Acquisition Act. 

land acqoisi- 3(j_ Cases which are referred to the Court under Part III of Act 1 of 189{ 
floncstes ,'rv„T-_j < »-*' — — * — • i_ v~ — / J ,]g, 

but 
mg 
’ to 



APPENDIX E. 

CIVIL PROCEDURE CODE, SECTIONS 70~S2. 


SciTS BT OK AOAI>ST THE GOTEHSMEST OR PCBUC OmCEKS 15 THEIR OmCUL 
CAPAOty. 

“9 (1) Suits by or sgsinst t be CoTMTiinmt shall be instituted by or against the Suits by ot 
Secretary of State for India in Conned. men?*^ Oovern- 

(2) Nothing in this section shall be deemed tolimit or othemrise aSect any 
information exhibited by the Advocate General m exercise of the power declared 
by section 111 of the East India Company Act, 1813 


81 In a suit instituted against a public officer in respect of any act purporting Esemptloa 
to be done by him in hia official capacity— from arrest and 

pertcsai 

(a) the defendant shall not be liable to arrest nor his properly to nttschjnent 
otherwise than in exeeution of a decree, and, 

(2>) where the court is satisfied that tbe defendant cannot absent himself from 
hiaduty aitbout detriment to tbe public service, it shall exempt him 
from appearing in person ,• 

. ...... . , T , .. 


of tbe Local Government 

(2) Execution shall not be issued on any such decree unless it remains un- 
satisfiedfor the period ofthreenonthacomputedfrom the date of such report. 



xxxvm 


[ rrsJAB CIVIL SUIT rules. 


AU tecoTcrie* 3i. All recoveries made, wbethn on account of the principal sum sued for or 
to b« credited costs, will be credited to the department concerned, 
to the depart* 
nest concerned. 

Zarhest oppor* 35. In urgent case*, « here money may have been advanced from other sources, 
tandy la to b« the earliest opportunity should t-e taken for adjusting such advances in accord* 

•“« '’■a “>»• »>'’ 


Cases under tbe Land Acqcisitiox Act. 

land acijulsl- 30. Cases which are referred to the Court under Part III of Act I of 1801 
tion cases. (The Land Aequiiition Act) need not ordinarily be referred, under these rules, 
to the controlling authority, through the Legal Remembrancer, for orders, but 
' that oflieer is to be consulted, in the ordinary course, as to any points Involviii^ 

legal doubts or difSculties, in respect of such cases. Rules 33 and 23 apply to 
anch cases. 



APPENDIX E. 

CIVIL PROCEDURE CODE. SECTIONS 70—82 


Suits bt ob aoubst the Goibksiest or Ptbuc Ofticeks nt theib otticial 
cabacitt. 

79 (1) Suits by or Kcainst the GoTyminmt shall be instituted by or BBainat the by or 
Secretary of State for India in Council. 

(2) Nothing m this section shall be deemed to limit or otherwise affect any 
information eihibited by the Adrocate General m esercise of the power declared 
by section 111 of the East India Company Act. 1813 

80 No suit shall be instituted against the Secretary of State for India m Council h'etUe. 


plaintiS and the relief which he cUima , and the plaint shall contain a statement 
that such notice has been so delivered or left 

81 In a suit instituted sgairut a public officer in respect of any act purporting Ezeirptloa 
to be done by him in bis oOicisI capacity— from arresi soil 

prrsoDsl 

(a) the defendant shall not be liable to arrest not his property to attachment •PP**”®'*- 

otherwise than in execution of a decree, and, 

(b) where the court is satisfied that the defendant cannot absent himself from 

his duty without detriment to the public service, it shell exempt him 
from appearing m person • 

..... 0 — C..4. *— V..J . n. — I rf.ffitleo of 


of the Local Government 

(2) Execution shall not be issued on anyeuch decree unless it remains un- 
satisfied for tbeperiodof three montbecomputedfromtbedste of such report. 
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THE INDIAN ARBITRATION ACT NO. IX OF 189 9. 


Short title, 
extent end 
comm eneement. 


Application. 


EsclBalos of 
cetlaiA enact* 
menti in 
eenala caies 
vhete Act 


Dedoltlonj, 


arbitrator to 
be appointed 
third 
penoD. 


Passed by tde Govebihib Geberai. or Ibdia ht Cotooil. 

[fietiwtd (he asaerU of the Governor General on the Srd Hlarch 1899.) 

An Act to amend the law relating to Arbiti ation 

Wheiea.3 it is expedient to amend the law relatiog to arbitratioa by aCTCcment 
withont the mtervcntion of a Court of Justice ; It is hereby enacted as follows 

1. (1) This Act may be called the Indian Arbitration Act, 1699. 

(2) It extends to the whole of British India ; and 

(3) It shall come into force on the first day of July 1899. 

2. Subject to the provisions of section 23, this Act shall apply only m cases 
where, if ^e subject-matter submitted to arbitration were the subject of a suit, 
tbe suit could, whether with leave or otherwise, be instituted in a Presidency- 
town; 

Provided that the Local Government, with the previous sanction of^ the 
Governor General m Cbtmcil, may, by notification in tbe local oQScial Gazette, 
deilaie this Act applicable m any other local area as if it were a Presidency-town, 

3. The last thirty-seven words of section 21 of the Specific Belief Act, 1877, 1 ^187: 
and sections 623 to 826 of the Code of Civil Procedure shall not apply to any • 
submission or arbitration to which tbe provisions of this Act for the tune bemg 
apply 5 

Provided that nothing in thie Act shall affect any arbitration pending in a 
Presidency-town at tbe commencement of this Act or in any local area at the 
date of the application thereto of this Act as sforesnid, but shall apply to every 
arbitration commenced after tbe commencement of this Act or the date of the 
application thereof, oa the case may be, under any agreement or order previously 
madej 

Provided, also, that nothing in this Act shall affect the provisions of the 
Indian Companies Act, 1882, relatmg to arbitration. VI of is: 

4. In this Act, unless there is anything repugnant in the subj’ect or context,— 

(a) “ tbe Court ” means, in the Presidency-towns, the High Court, and, 

elsewhere, the Court of tbe Distnct Judge ; and 
(&) " submission ” means n written agreement to submit present or future 
difierences to arbitration, wbetber an arbitrator is named therein 

6. A submission, unless a different mtention is expressed therem, shall be 
s irrevocable, except by leave of Ibe Court. 

0. A submission, unless a different intention is expressed therein, shall be 
deemed to include the provisions set forth in the first schedule, in so for as they 
are applirable to the reference under submission. 

7. The parties to a submission may agree that the reference shall be to an 
arbitrator or arbitrators to be appointed by a person designated therein. 

Such person may bo designated either by name or as the holder for the time 
being of any office or appointment. 


lUuafralion, 

The parties to a submission may agree that any dispute ansmg between them • 
in respect of thosubj’ect-malterof thesubmisiioD shall berefenrel to an aibitmtor 



thi: 


:ix ARErrnmox act.] 


[ Arr p. 
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to Ih 5 Brpoint«l Bengil C!i\inbcr of Commcrco, or, n* the cnso may be 

to an arbitrator to be api'Ointcd by the President for the time being of the Benga 1 
Chanbcr of Commerce 


8. (1) In any of tho following cases . — 

(а) where a tubmis'ion provides that the reference ahall be to a single arbi- 

trator, anil all the parties do not, after differences hare arisen, concur 
m the appointment of on arbitrator ; 

(б) if an appointed arbitrator neglecta or refuses to act, or is incapable of 

acting, or die*, or is removed, and the submission does not show that 
It was intendeil that the vacancy ahould not be supplied, and the 
parties do not supply tho vacancy , 


appoistan 
arbitrator, 
umpire oc tblrd 
arbitrator. 


(e) where the parties or two arbitrators arc at liberty to appomt an umpire 
or third arbitrator and do not appoint bim ; 

(J) where an appomtetl umpire or thud arbitrator refuses to act, or is incap- 
able of acting, or d'cs, or la removed, and the submission does not 
tbow that It was intended that the vacancy should not be supplied, 
and the parties or arbitrators do not supply the vacancy ; 
any party niay serve the other parties or the arbitrators, as the ease may be, with 
a written notice to concur m appomting an arbitrator, umpire or third arbitrator. 


‘ ' . • •• • • service 

} gave the notice, 

1, appomt an arhi- 

, , .'Owet to net in the 

referecec end make an award as if ho had been appointed by consent of all parties. 

0 II here a submission rrondes that the reference shall be to two arbitrators, Power for 
one to be appomted by eacn patty, then, unless a different intention is expressed 
therein,— to supply 

vacancy, 

(o) i( either of the appointed arbitrators refuses to act, or is incapable of 
actmg. Of dies or is removed, the i>acly who appointed him may appoint 
a new arbitrator in ms place , 


(&) if, on such a reference, one ]urty fade to appoint an arbitrator, either 


Provided that the Court may set aside soy appointment made m pursuance 
of clause i6) of tins section 

10. The arbitrators or umpire acting under a submission shall, unless a different Powers of 
intention IS expressed therein, — aibAiatoi. 

(a) have power to administer oaths to the parties and witnesses appearing : 

(b) have power to state a special case for the opmioa of the Court on any 

question of law involved ; and 

(e) have power to correct m an award any clerical mistake or error arising 
from any accidental slip or omission. 


11 . (1) When the arbitrators or umpire have made their award, they shall siim Award to be 

it and shall give notice to the parties of the makmg and aigning thereof and of the and 
amount of the fees and charges payable to the arbitrators or umpire in respect 
of the arbitration and award. ^ 

lo\ TV,. •_ „v.ii ,» ,1. i 
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[ 5HE INDIAN AEBITBAIION ACT. 


Power for 
Coart to en- 
large time for 
nakiDg award 


Award when 
Pled to be 
eoforerable a; 
a decree 


(3) Where the arbitrators or lunptre atate a special case under section 10> 
clause (6), the Court shall dcliwr its opmton thereon ; and such opinion shall be 
added to, and shall form part of, the awaKl. 

12. The tune for making an award may, from time to time, be enlarged by 
order of the Court,, whether the time for makmg the award has erpired or not- 

13. (1) The Court may, from time to time, remit the award to the reconsi- 
delation of the arbitrators or umpira 

(2) Where an award is remitted under snb-aection (I), the arbitrators or umpire 
shall, unless the Court otherwise directs, make a fresh award within three months 
after the date of the order remitUng the award. 

14. Where an arbitrator or umpire has misconducted himself, or an arbitra- 
tion or award has been improperly procured, the Court may set aside the award. 

15. (1) An award on a anbrnlssioo, on being filed in the Court in accordance 
with the foregoing provisions, shall (unless the Court remits it to the reconsider- 
ation of the arbitrators or umpire, or sets it aside) be enforceable as jf it were a 
decree of the Court. 

(2) An award may be conditional or in the alternative. 


//ftfsfreftbR. 


Power to re. 
ino>e arbitra- 
tor or umpire, 
CMta 




power to it>7 
proceedings 
where there le a 
eubniieeioD 


A dispute concemuig the ownership of a diamond ring is referred to arbitration. 
The award may direct that the party in possession shall pay the other party 
Hs I,000,thesaidBumto beredocedtoBe 6if tbermgis returned witbm fourteen 
days. 

16. Where an arbitrator or umpire has misconducted himself, the Court may 
remove him 

17. Any order made by the Court under this Act may be made on such terma 
as to coats or otherwise as the Court thinks fit 

18 The forms eet forth m the second schedule, or forms similar thereto, with 
such variations as the circumstances of each case requite, may be used for the 
respective purposes there mentioned, and, it used, shall not be called m question. 

19. Where any party to e submission to which this Act applies, or any person 
claiming under him, commences any legal proceediogs agamst any other party 
to the submission, or any person claiimng under him, in respect of any matter 


Power for 
Blab Court to 
make rein 


Ameadiofnt ot 

rertlon si 
Alt I. ten 


20. The High Court may make rules consistent with this Act as to- 
fu) the filing of awards and all proceedings consequent thereon or incidental 
thereto ; 


(&) the filing and hearing of special cases and all proccedmgs consequent 
thereon or tncidental thereto ; 

(0 the transfer to Presidency Courts of Small Causes for execution of awards 
filed, where the eum awarded does not exceed two thousand rupees ; 

(d) the staying of any suit or proceeding in contravention of a subrnssion to 
arbitration ; and, . 

(») generally, all proceedings in Court under this Act. 

!>■ T_ t._,. r -f Act, 1877, after the words “Co<le,*®f 

• res •• and the Indian Arbitration Act, 

■ • ■ • a conlroTersy ” the u ords “ present or 
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22. Tbe rroviiiona of thu Act sh«It be bmdiog on the Cronn. Crovs to be 

' boond. 

23. (I) This Act shall arP^y within the local Itinita of the ordmary civil 
diction of the Recorder of Rangoon in cases where, if the Bubject-mattet eab- 
mittcd to arbitration were the subject of a euit, the suit could, whether with leave Baagooo. 
or otherwise, be instituted within those local limits. 

(2) For the purposes of this Act, the locsl limits sforesaid shall ho deemed to 
be a Presidency-town and the Recorder of Rangoon aball have all the powers of a ' 

High Court. 


THE FIRST SenEDOLE. 

{Set tetlton $ ) 

Prqtuions to bc impubd cr Sodmissions. 

T. If no other mods of reference is providsd, the reference shaU be to a single 
arbitrator. 

II. It the refereaco u to two arbitrators, the two arbitrators may appoint an 
empire at any time within the period during which they have power to make an 
award. 

ni The arbitrators shall make their award m writing within three months 

«_4 .V. — .. .. . « V.. ..».r .. notice in 

' Iter day to which 

« 0 to time, enlarge 


IV If the arbitrators have allowed their tune or eitended time to expire 
without making so award, or have delivered to any party to the submiaaion, or 
'o the umpire, a notice in wridug stating that they cannot agree, the umpire may 
forthwith enter on the reference in lieu of the arbitrators 


the arbitrators or umpire may require. 

VII The witnesses on the reference ebaU, if the arbitrators or umpire think 
Gt, be examined on oath. 

VIII The award to be made by the arhitratora or umpire shall be final and 
binding on the parties and the persons claiming under them respectively. 

I^. The costa of the reference and award shall be In the discretion of the arbi- 
trators or umpire, who may direct to and by whom, and m what manner, thoso 
costs or any part thereof shah be paid, and may tax or settle the amount of costa 
to be so paid or any part thereof, and may award costs to be paid «s between 
solicitor and client. 
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THE SECOND SCHEDULE. 

{See teflum 18 ) 

FoKU 1. 

SvbmtssiM to tingle arlfiiruior. 

In tbo matter of t]l^ Indian Aibitfatton Act, 1899 

'Whereas differences bave arisen and are ibll subsisting bsttreen A. B. of' 
and C. D. of _ ; conceiomg 

Now we, tbesaid A. B.andO. D.,dolureby igrej tiicfer fc’js sail mittsr 
in difierence to the award of X, Y. 

(Sijned) A. B. 

C. D. 

Dated the , 19 . 


Fo&u II. 

Svbmutioa oj farlktilar dispute to single arbitrator- 
In the matter of the Indian Arbitration Act, 1699 r— 
tVhereas diffecences have arisen and are still subsisting between A D. of 
and C. D. of ; concerning 

Now wc, the said A. B. and C. D., do hereby agree to refer the said matter 
is difference to the anatd of X. Y. 

(Siyned) A B. 

• C.D. 

Dated the , 10 . 


fobu m. 

Appointment of tingle arbilTator vndcr agrermenf to refer future differenots to arli- 
tralKm 

In the matter of the Indian Arbitration Act, 1890 : — 

Whereas, by an agreement in wntlng. dated the 
day of ■ 10 , and made between A. B. of 

and C. D. of , It is provided that differences arising 

betwoea the parties thereto sball be referred to an arbitrator as therein mentioned ; 

And whereas dilfcrcnrcs witbin the meaning of the said provision hare arisen 
and are still aubsuting between the said parties concerning ; 

Now we, the said parties, A. B. and C. D., do hereby refer the said matters in 
diilerenco to the award of X. Y. 


(Siyned) A. B. 



slv 


THt rsi>li5 AMrnuiTlOS iCT.l 


Fobu IV. 

Enlar^nent c/ titw by eriflfotor by cndornfntnt on lubmiision. 

In <ho matUr of tho Indian Atbitmtion Act, 1699. and an arbitration between 
A. B. of and C. D. nt 5 — 

I hereby enlarge tho time of inakiDg mr award in respect of the matters in 
difference referred to me by the within (or ahore) sabmissioQ until the 
day of 10 . 

(Signed) X. Y., 

Dated lAe , lO . Arbilraior. 


Form V. 

Specif ta*i. 

In the matter of the Indun Arbitration Act. 1890, and an arbitration between 
A. B. of and C D of s— 

The following epcciat case is, pursnant to the proeblons of section 10, clause 
(b), of the said Act, stated for the opinion of the 

a * Sere specify 
tbe Court, 

(Here «(o(e the {ad* tontudy in numbefed foragraphs ] 

Tho qnsstions of law for the opinionof the raid Court are 

First, whether - ■ — ■ - ■ — — — — i 


Secondly, whether.- -i,, ■ 

(Signtd) X, Y, 

Dated (he , 19 . Arittrafor. 


Fouu Vl. 

.Picard 

In tho matter of the Indian Arbitration Act, 1899, end on arbitration between 
A. B. of and C. D. of 

Vhereaa in pursnance of an agreement lo writing dated tho 
day of , 19 , and made 

between A B. of and C. D, of , 

tho said A. B and C D. haeo referred to me, X. Y., the matters in difTereaeo be- 
tween thim concerning (or a* the east may 

be); 

Now I, the said X. Y., haying dnly considered tho matters submitted to me, 
do hereby maUo my award as follows!— 

I award — 

(1) that — 


(21 that- 


Dalcd tlx 


,19 


{Signed) X Y.. 

Arbitrator 



APPENDIX G. 

P. W. D. PRESCRIBED FORJIS F, G, H, I, Kl, K2, Q 


NOTES. 


as the COB tract, or 
(b) an agreement in Form Q and a 
Bond in Form h or L-l should 
be executed (see notes on 
Forms Q, L and L-l). 

Far signature, see Rule 2 wilhio. 


P. W. D. Form No. P. 


(To take the place of Oovernment 
of IndtaFori” No llOA., lladras 
Forms Nos 1S6 and 176, and Bengal 
Form No, 7 21,) 


SCHEDULE RATE CONTRACT. 


Tender end conditions 
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P. D. Form No. F. 

PUBLIC WORKS DEPARTMENT. 


TENDER FOR WORKS 

I or we hereby tender for the ejeculioa of the under. mentioned work at 
per cent the rates entered in the special 

■estimate of the Eiecutire Engineer, Division, for the 

said work * — 


J/emo. o/ ITort fentfcmf /of. 


No of 
work 

Name of wotk. 

Amount 

o! 

Estimate 

Date for ' 
commence- 
ment of 
work. 

Date for 
comple- 
tion of 
work. 

No. and 
amount 
of 

Currency 

Notes 

which 

sccojiipany 

earnest. 

money. 



1 

! 

i 

1 

1 

1 


Should this Tender bo accepted, hereby agree to abide by 

■and fulfil all the terms of the above memo and all the conditions of contract an* 
nexed hereto, or, in default thereof, to forfeit and pay to the Secretary of State 
for India ia Council, or his successors, the penalties or sums of money meofion- 
■ed in the said conditions The sum of R "in currency notes is 


ueing accepted 

J)altd 

ff/ie— 19 . 

The ahovt Tendtr iihtrtby aecipldhy mean behaif ol ihe Secretary of Stale 
for Ind.a tn Council 


J)ated. 






1 





li 


T. W. C. FBESCBIBED rO»t9. rORU ] 


placnl beyond tlie re&ch of mcasuretne&t, in order that Ihe correct ditoengions may 
i. V*— - V * * **• ‘ 



may be airarded la consequence 

21. No work u to be done on Sundays aitkout Ihe rv7ittrn permission of the 
Eseeutire Engmcer. 


23 T" c* p-**-*** change m ILe mdividuaisof the Firm 

I ■ 'I • * may sign such Tender. Any such 

. ■ e ■ 1 ' • ‘ I ' • • \ mtractors to the ExeeutiTO ^giaeer 




•Siynafure o/ Contrador, 
Jlwitntt. 



lii 

I ». W. D. PBESCBIBED TOBilS. FOR-M’ F. 


Gu^tRU Rcij:3 ajtd Dibkctioss fob the GtnoiircE or Costeaciors. 


2 In the event of the Tender being submitted by a Finu, it must be signed 
separately by each member thereof, or, m the event of the absence of any partners, 
it must bo signed onhia behalf byaperaonlioldingn Power-of-Attomey authoriz- 
ing him to do so. 

3. Receiptsfoi payments made ooaccountofawo/kivhen executed byaF^m 
must also bo signed by the several partners, except in the case of irell known and 
recognized Firms, and except where the Contractors are described m their Tender 
or contract as a Firm. 

4 The amount of e.trncst-moiiey to be deposited will be — 


If the amoustof the CzecatlseEoglrietr'scstlmato 

Ditto exieMtlis K( 2.000 s^ Dot exet^isc. 

Ditto Ditto Bl- i.OOO ditto ditto . 
sBd fereseb Dliiltlooal Bs. S,000,otport>oool Sr. S, 
tsrtbrr sura o( 


2,000 

5,000 

10,000 


and such earnest money is to be deposited in currency notes 


rejected. No single Tender is to mclude more than one work ; but Cemtiaetors who 
wish to tender for two or more works are to submit a septrste Tender for each. 
Tendersaro to have the name and number ofthe work towhichtheyrrferwritten 
outsido the envelope. 



7. Tho Executive Engineer shall have the right of rejecting the whole or any 
of tUQ renders. 



uu 


f. W. D. passCBIBED FOBUS. FORU V. ] [ ATT. 0. 

iIEirOIUNT)UM OF IIATERIALS TO BE SUPPLIED FROM THE PUBLIC 
WORKS STORE FOR THIS WORK. _ 



WoU —The penon or Cnn lubmlttlag the Tender (honld i ee that the rate* b the nhove 
hlemonsdom »re filled DP h; the SzecBtlTt Eogliicer «B theleaaeor the form prior to «ub- 
dhlulOD of Tender. 


(SiVnafure of Exeeulivt Enginur.} 


(Signalurt of Contratfor.) 






Apr. o. ] 


( r, w. D. nttscntBED roEsis. poem o. 


NOTES. 


The naniM, sddresJM end deectiptlom 
of any tw o per^OM propowtl a* aecnnliM 
&)u»t be giicn in (heirunn h^ndanling. 
Should it b« proposed to gm* any othn 
kind of keeiinty allowed by tlie'eondi* 
tioa^, the pnrticuInrH muet be entered lo 
the Lt»t eotumn of the table withio 

N,ir~U earnest. money «* depooited, 
tbo tender must be aeromponied by eaah. 


cepled, or in ease of tta Arce|>tanee. on 


T. W, D. Perm No. G.- 

(To lokt Ihf fJaee of CoxintmenI of 
7ndi<s Fcm Ko. IIOA.) 

TENDER FOR A LiniP-SCU COX- 
TRACT. 

Tender and conditions. 


(а) the tender fhoutd bo treated as 
thocoQtmet, or 

(б) an agroeoieat lo rorm Q and a 

bond tn Form L or L-t should 
be eiceuted (see notes on Forms 
Q-LandL-l) 
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TEN'DER FOR A LUilP-SDil CONTRACT. 


{ ) do hereby tender to ezeente the «hole<«t the work described in the specid* [I or we] 

cation signed by — ■ ■ ■ ■ 

and dated ■ . .1 ^ — 

(hereunto annexed) for the sum of — ■ — . ■ and should this 

tender be accepted — - ■ 

do hereby agree and bind ■ ■ ■« -to abide by and fulfil all the [myself or 

conditions annexed to the said 8peet6cation or in default thereof to forfeit and oiirselres] 
pay to Ilia Majesty's Secretary of State for India In Council the penalties or sums 
of incoey meohoned la the aaid coaditioa*, tis. 


DaUti- 


Siffiature of party 
ttnderinj. 

.^^Addrett. 

( Sy;naturt et 
‘ t utinuf. 


Addntt, 


SECURITIES. 


NasiE 


Address. 


Occupation or profession. 


I 

i 






Arr.o.] 


( r. W. t». ntESCRIBED rORlIiU rOBM o. 


P. w. D. Form No. O. 

GE9«UL RC1.XS A5J> Drezono^o rOB TIIE OVIDABCE or C05TBiCTOB.'i. 

1. In the erent ol the tender being eubmltted by » firm it mutt be rigseJ 
sepentely, by eech member thereot.or.in the erent of the abeenee of any 
partoer. it muit be aigned on hi« behalf by a penon holding a Power of-Ationtey 
anthoruing him to do ao. 


n n 

ir the ameeal et Uw tcadtr d>wa not exceed . . 2,000 • SO 

■ Itexreedlat nSgOODaed aol cicecdlaj ... S.OOO . 100 

Ditto tu.ooo ditto . . • 10,000 . :oo 

aed loreaeb addllloiul HS.OOOetportlaaet 115.000 a 

tuitteraam of 100 


and aoeh eameit-raoney ia to be depoeited In eurmey notes. 

4. The Ereeutire Engineer or hit AuUtant will open tenden in the pro- 
eenee of any intending extractor* who nay be preaent at the time, and will 

*«.. I.ra*-' *•- t- f.L.t. «, f. ««.. ■< «.. a.., ..i 


poeal. 

5. The Ezeeutire Engineer ihell bare the right of rejecting tbe’whole or any 
of the tenders* 
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NOTES. 


P. W. D. Porm No. H. 


1. TVhen k ntntrftct is entered into 
either of the foHowmg courses should be 
<oUou-ed : — 

(a) The tender should be trested as 
the contract, or 

(&) An sgreement in Form Q and a 
bond in Form L or L-1 should be 
executed (see notes on Forms Q, L 
and L-l). 

S. For signature see rule 1 within. 


taielht fiate of OoxtTnmtnl 
w /ndig J’orm No. Ill and iladrai 
Form jfo 1S7.) 


Supply of materials. 


^hnder ftnd condltlonB, 


Ivi 


Arr oO 


I r. tr, p. *Tii:«<:imtP roBu^ rorjj a. 


P. W. D. Form No. Q. 

Gebebju. Hcub i3it> Dt&tonova ro» the cuidixce or Costaactou. 

1. In the event of the tender I'emg auhmitted hj a firm it roust t>o sipnel 
■epantelf, bjeAchroemt^r thereof.or.Ja the event of the abacnee of any 
partner, it roust be tigned on^i behalf bj a person holding a Power of>AtloiBcy 
anthoruing him to do lo. 

2. Receipts for payments made to a firm must be signed by the several part* 
ners. except in the case of well-known and recognised firms, and except where the 
Contractors are described in their tender or contract as a firm. 

3. The amount of earnest-money to bo deposited will bo — 


n n 

It the amoaat et the tenScr Sots netez(««4 . . t.DOO . tO 

II exnatllDf ni.'lOO sad aelSSAOdlBE ... B.000 • IDO 

Dllto AS, 000 dltte . . * >0,000 . SOO 

and tot each adJitlosal IlS.OOOet nortloo e( lU.OOO a 

iurthersam el 100 


and such earnest-money Is to be deposited In currency notes. 



posal. 

S. The Executive Engineer shall have the right of rejecting the* whole or any 
«f the tenders. 
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^TOTES. P.W.D.ronn Ho. H. 

(To jiate of Goicrnmenl 

— . cl India Form No. Hi and Madras 

Form No 1S7 ) 

1< ^Vhen * contr&ct U entered mto 
either ef the following courses should be 

ioUowed:— SUPPLY OF MATEBIALS. 

(o) The tender should be treated m 

the contract, or ' 

(h) An agreement m Fona Q end « 
bond m Form L or L-1 should be 

executed (see notes on Forms Q. L Tendor ftnd eonditions. 
and L-1). 

2. For signature see rule 1 within. 



*rp. a. ] 


.Iviii 


(r. V, &. PBESCRIBED roxsfs. rOBU B. * 


P. "W, D. Form No. H, 


PUBLIC WORKS DEPARTMENT. 


TENDER FOR THE SUPPLY OF MATERIALS. 


CONDITIONS OP CONTRACT. 


D.—No perton vnitr <Ae rani; of Executkt Enginttr, or oHitiatlng m 
<ucX, tan aetept any Undtr or make a eoniraet for PtilUt ITortf. 

An Exeenliit Enginttr tan only oteepl Itndertand mole tonIraeU under B2,00ff 
in amount for Public Worlt. 

A Superintendtng Engineer eon only oteept Under* and male eonIratU undtr 
SIO.OOO tor Publte ll'otk*. 

1. Tho penon whoio tender mej t>e Accepted shell, before thedete fixed 
■ ' • L 




[apf. 0. 
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r. w. D. FBEJCRIBED rORMS. rORU R ] 


P. W. D. Porm Ko H. 

0. On the completioQ of the delnery of imitetinN, thn Contractor shall bo 
fnrbi'hed with • certificate to that efect, but the delivery « ill nut be considered 
complete until the Contractor shall have removed all rejected materials, and 
shall have the approved luateriala atacLed or placed m such position as may be 
pointed out to him. 


0. In tbeeventtif the material being considered by the Executive Engineer 

• -S,. •La ,« .11 


11. The contractor shall supply at bis own expense all tools, plant and 
implements required for the due (olntmeot of bts contract, and tbe material shall 
remain at hts ri^k til! the date for final delivery, unless it shall bare been in 
the meantime removed for use by the Executive Engmeer or his Assistant, 

12. No matcriaU shall be brought to site or delivered on Sundays without the 
written permissiun of tbe Executive Engineer. 


collected or engagements entered into. 

14. The deciMon of the Superintending Engineer for the time being sball be 
final, binding, and conclusive on all qneationv relating to tbe meaning of tbo 
Specification. 



*rr. 0.] 


( T. V, S. rnKSCRtBEO'rOBMS. rOBM It. 


P. W. D. Form Ho. n. 

Geszail Riati ASD DtREcnoxs roit the cnptKcz or Co.sTRicrons. 

I. In the event of the lender bcinf; aubmitted bf a /irm, it must be li^ed 
iefMiratcly by each member thereof, or, in the event of the absence of mly part* 
nrr, it must be ei^ed on hU behalf by n peraoo holdins a I’oner-of.Attomey 
aiithorisins him to do lo. 

5f. neceipta for payments made to* firm, must be signed bv (he ecveral 
partners except In the case of srett-known and recognised firms, ana except srhere 
the Contractors are described in their tender on contract as a firm. 

. 3. The amount of eariic«t-money to be deposited vill be— 

n n 

If the amount of the Tender does not exceed 2,000 £0 

If excce<1ing 112,000 and not exceeding . . 5,000 100 

Ditto Dl.OOO ditto . . , 10.000 200 

and for each additional lt .>,000 or portion of 

D'l.OOO a further turn of . . « • 100 

and aiich earnest.money is to bo deposltesl in eiirrency Doles. 


C. 'The Executive Engbeer aball have the right of rejecting the whole or any 
«{ the tendcra. 
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tiPP. a. 


P.W.D. Form No. 1. 

NOTES. 

(Benjal Torm 1531.) 

1. Wb^n a coatr&ct ia entered lato 
«ither of the following course* should ^ 

COX\'ETAXCE OF MATERIALS. 

be followed ; — — 

(a) the Tender should he treated 
as the eontnet, or 
(&) an agreement lu Form Q and a 

Tender and conditions. 

be executed (see notes on 
Forms Q. LandL-l ). 


For signature, sea Rule 1 (rithm. 
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PUBLIC IVORKS DEPARTilENT. 

TENDER FOR THE COXVfiTANCE OF MATERIALS. 


* the undmigned do hereby tender for the conreyanceof the 

materULidescribed iu the MIoningschednlerBubject to the condltioof hereoato 
aaaesed at the rates s^teclfiedt— 


SCHEDULE- 


Description 
of matenais. 

Total 
quantity 
to be 
conveyed. 

(place) 

To 

(ptaa) 

Rate ar pit. 
MEIIT lO 

pE MAtZ. 

Date for 
commence, 
ment 

of delirery 
at site. 

Quantity to 
be deli* 
vered in 
each period 
of 

* Amount. 

Per 





Rs. 





conditioiiB. Currency notesfor Rs. are herewith forwarded as earnest- 

money. the full Talue ot wUeh is to be absolutely forfeited to the said Secretary 
of State or his successors should not deposit the full amount of 

security in accordance with clause 1 of the conditions of contract in the event of* 
this Tender being accepted. 


Doled 

TA« 

T^e above Tenderu ierdfffoeeejited by me on behalf of the Secretary of State: 
for India in Council. 


The- 





T yr, D. rszsciuBED rniuis. ro#M 1. 1 


CON’DITIOXS OF CONTRACT. 



Bums due, or which may become due, to him by Govemment 

2. Tbe Contractor is to deliver the full quantity of matenaUnoted intte 

actedule within each aa noted in the Tender, commencing 

from the date specified therein, fading which bo shall bo subject to ray or allow 
one.tenth of the » curity deposit for every day, not execedmg ten days, that bo 
(hall omit or neglect to do «o. as and for liquidated damages. 

3. Inerery ca-se m which the p-ayment or allowance mentioned In clause 2 shall 
have been incurred for ten consecutive days, the Executive Engineer shall hare 
power either to annul the eontnet altogether, or to have the supply completed 
without further notice at the Contractor's riskand ospensfl, ashe maydeem best 
iiute'i to the interests of Goverament. and the Contractor shall have no claim to 
compensation for any loss that he may incur many way. 

4. Delivery of the material is to be taken by the Contractor at 

or and the material is to be deposited 

by the Contractor at such place within the limits of the site of the 

as may be pointed out by the subordinate m charge of the 
work. Materials are to be stacked regularly m such a manner as may be directed 
to admit of their being easily counted or measured 

5. On obtammg an indent for any materials, it will be the Contractoi's duty 
to ascertain when the material will be availablo at 

under no consideration can any cLsun for demurrage bo entertamed in the event 
of bis carts, boats, or other means of carnage being detamed at 
or elsewhere. 

C. The Contractor will be responsible for breakages and loss sustained in 
transit if m excess of the percentage allowed in the followmg schedule 


Kind ot 


Bricks . 

Sooikee 

lime 


material 


rcrccoUse of loss ttlowcd. 


I pet cent. 


3 per eeot 


and the value of the rnaterials so lost or injured shall be deducted from the pay* 
mrnts that may be duo to him 

7. Jf the materials are carried by bo"/ ** • •• • , • • 









Air. a. ] 
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Fajmcnts will bo made to tba extent of nmC'tenths tho quantity delivered 
durlngeachmonth. But all BucbiayTn<'ntiinade shall boconsidcted os payment* 
on account, to bo covered by the bill for the complete supply. 

0. If tho Contractor or his woik-peopte break or deface any buildme, road, 
fence, enclosure or grass land, or cultivated land, he shall make good the same 
at bis own expense, and in tho event of bis refusing or failing to do so, tho damage 
shall be repaired at his expense by the Executive Engineer, who shall deduct the 
gost from any sumsdue or wbicb may bccomedue to the Contractor. 

10. Ko luaterials shall be brought to site or delivered on Sundays without 
the wntten permission of the Executive Engineer, 


compensation for any loss that may acema front engagements he may hsve 
catered into. 

12. The decidon of the Saperlotending Engineer fur the (true belne sliill be 
(Inal, binding and couclu*ive on all qneslions rclsiiag to (he meaning ot the speci- 
fieatioc. 


iriMeJse*. 


■Sfyna.'iire e/ Contractor^ 
Jtcjulenti. 



t WF. a. 


kvii 

T. t>. rBZSCRIBCD FOBUS. fOUt t. ] 


CE.VERAL RULES ANT) niRECIIOJCS FOR THE GUIDANCE OF' 
CONTRACTORS. 


2. Receipt" tor piymeata miuletoa Finn must be sljjned by th** sevcril part- 
ners, except in tbo ease of «ell-knovii and recognized Firms, and except rvbere 
the CoDtiactors are described in tbeir fenlcr or Contract as a Firm. 

3. The amount of eamest.moaey to be depositd will be — 


Iftlieamoantof (hetcaderdO'sootcxcMil . , . S,000 

If (ZrfMuiS }(i S.OOft (nd nxlexcrcdlo: . . ■ . &,000 

Unto it< s.noo ditto . 10,000 

and farrarhtitdi’iwnailta i.OvO or portion of Pi 5,000 
« lutth'-r ium of . 

a dia b <4r> r«t-->oB'7 i* (« b« d fooHedlartirTrD'r aotri. 


submit the sereril Tenders to the bigber Officers of the Department for disposal. 

0 Tbe Executive Engineer shall bare tbo nght of rejecting the whole or any 
of tbo Tenders. 


f 


2 D 2 


An. 0 ] 
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P. W. D. Form No. Kl. 
NOTES. 


1. When 0, crntract >s entered loto 
either of the two following 
couracs ehould Le follow, 
rd s— 

(a) Iho tender should be treated 
AS the contract, or 
(&) An agreement m Form Q and 
a bund in Form L should 
bo executed (aee mtes on 
Forma Q nnd L) 

2 For signature aee rule S within 
(page 805). 


Form for contracts at Sohodulo 
iifttos for works or repairs. 
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[Af?. a. 


P. W. D. Form No. Kl. 
ro?.M ror. contracts por tvorks or repairs. 

At Schedule rates. 


bereiaifter called the Contractor hereby agree 


with the Secretary of State for India m Council, represented by 


Exeuutix e yngineer, LIvlaion, 

acting under the orders of (be , that 

IS to eay, the Contrcctor agree and hind as afotessid to 

execute (or the said Secretary of Stale in the most substantial and workmanlike 
manner, and aith material* of the beat quality and to tbe complete Bstisfaction 
of the s'lid Excoutive Engineer, or the Executive rnglnecr for the time being 
hcrcinvftcr called the Executive Engineer, such of the works mectioned and 
described 


as are enumerated in tlif following schedule*, and such extra work as the Con* 
tractor tnav be called ujion to perform ; 

2 .Ann the Ccntractor further aftree to confrrm minutely to all 
instructicns for drawings issued by tbe eaid Executive Engineer ; 

3. Avnthe Conlrsctor further agree to supply all lahntir, material*. 


4 Avn the Contractor further agree to bo responsible for all materials, 
scaffolding, tool* and plant, etc , supplied by Covernment, and to u*e them only 
for the purposes of this Coiitract, and agree to make goo’d any loss, damage, 
wastage, or undue wear and tear that mav take place from whatever cause, or 
to pay (or the same to the said Secretary of Slate such sumas the said Eiccutiie 
Engineer may determine 5 


Wlien th»r« sre two or more eartnen Inscit the letter eviter Costraetor; and when there Ir 
only ooe ConUactot iuert the^lottet * alter agree. 
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P. W. D. Form No. Kl. 

C. Asr> the ContfRetor fiittfcer agree lo esreutethe BCt etnl Limb ol 
nork at the rntes nicntionrd in the fotlowiug eehcdnle.— 

Srkedulf. 


Kc. end p.ira. cf 
the Spceifica- 
ticaa. 

Descriptios. 

{DelaS mabftah, toottaitd flnrit, tie., 
lo he lurjitied loCo”ifO<IOf-) 

Unit cf 
caleuUticQ. 

^ Rate, 

1 




1 

i 
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P. W. D. Form No. Kl. 

0. Am> the ContMctof further Acrce that any ptU* exjiense incurred 
ow uiR to neglect or omission, or the neglect or omi«sion of any of them,* 

mar t« dedneted from any aunt due or to become due on this contract, or nay be 
recovered from Mcuiity ; 

7. Ami the Contractor further agree to proceed witb the v. otVs iv'th 
due diligence, and 


8. A^P the Contractor furthtr agree that if due diligence be not 

Id” 


for tlie same, and hereby agree 

to tuaVe good any cTpenae thereby incurred ; 

9 . Amp the Contraetor further agree not to bring any bad, inferior 


in Amp the Contractor (urtberagree thatall norh is to be measured 
by standard measure, and, according to the rules and custom of the riibhe WorVs 
Pepartmeut m the prcstdeucy, nilhoul reference to any local custom : 

11. Amp the Contractor further agree that no n ork is to he sublet 

without the permission of the said Etecutiro Engineer given under his hand t 

17. Anu the Contractor further agree that the price of any (iltcrrd. 

or extra work shall be agreed upon in uTiting before it is commenced, other* he 
the Contractor shall be entitled to no payment for any such work and the Execu- 
tive Engineer may, if he so plca«e, eiaplov other persons to carry out such work ; 
and that no alteration can be made in the terms of this contract, except by a 
stamped and duly executed agreement ; 

It. Ann the Coatcactur further agreo that the work is to In mea- 

sured up as loon as possible 


14. Anp the Contraetor further agreo to make out and furnish to the 

said Executive Engineer hills, in duplicate, m the properform at the rates men- 
tioned in the above schedule within seven deya aftn the measurements have 
been made, and payment for per cent, thereof is to be made as soon as 

the bill has been checked and corrected by the said Executivo Engioeei ; 

15. Axd the Contractor further agree to execute no work on Sun- 
days without written permission ; 

1C. And the Contractor (urtberagree that the said Executive Engineer 
Shalt be sole judge of the quality of the materials, and the soundness or nsture 
and suRiciency of the work provided, done and executed in pursuance of this 
contract j 


ersieth# sreiUs*'eitbe srgleet or '' — • •• 


U there Is oolr ena Coatisctor i 
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P. W. D. Form Ko. Q. 


ARTICLES OF AGREEMENT in*d« the day 

of 18 , between The Secsetart op State fob India in 

Council of the one port and bercinaftei called the Contractor of 

the other part. 


'WBEREA3 the Contractor ha agreed with the said Secretary of 

State for the performance of the works act forth in the Tender herconto annesed 
and marked as Schedule A upon the conditions therein mentioned and whereas 
the performance of tho said works is an act in which the public are interested, 
and IS entered into under tho orders of the Ooremment of 
AND wnEBEAS the Contractor ha deposited in '• 


<Ort/ a bond 
u tatrn tnttesil 



nnleet /t'rr ] 


Signature of 

on behalf of the Seeretary 
of Stale for India in i 
Conned 


Signature of the parlg or} 
parsers tendering. } 


5ij7nflture« of toitnuses to 
signature of the party or 
partners tendering. 



APPENDIX H. 


<2LOS3ARY OF LEGAL AXD TECaXlCAL TERMS USED IN THE MANDAL 
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ABANTJONSIENT OR BREACH OP COKTRAOT, 

does not necesuiily render contract oottf, but only voidable, . . 263 

decision upon, must be communMiated prompffy, .... (6. 

rarely desirable to let mutJated contrect run on, .... 264 

careful record of state of work at time of, necessary, • ■ i6. 


erery contract should specify whether tune u to be essential or not t6. 


ACCEPTANCE OF PROPOSAIS, era 

Ste under Cotmucr Acr, heading AccBnaifcz. 

ACCESsiBiLiry, 

importance of, 247 

preferable to enjoin it on nb-divisional ofBcera, . . . . i6. 

interrtewa should merer take place at private residence, . . i'6. 

friendly help and supetrision of contractera most desirable, . . i6. 

ACKNOWLECailENTS AND PART-PATMENre. 

by an agent 143—145 

should be mentioned m takmg legal adnce, ..... 273 

ACQUIESCENCE. 

a most important eubject, 252 

examples of falsely alleged acquieeeeace, t6. 

' forbearance quite distinct from. ....... i6. 

need to be unequivocal in order to negative allegation of, • • 253 

ACnONABIJ: CLADdS, 

transfer of, I74 

ADHESIVE STA5IPS. 

use of, under Stamp Act, 16^ 

ADJUDICATIONS AS TO DUrr UNDER eXAMP ACT, . .168 

ADJnSSlONS 

See Evidekce Act, same heading. 

AFFAIRS OP STATE 

See Evidence Act, samo heading. 


ARRANCESIENT OF aiANUAL STATED, 


*As the (iib.be* dl&ES under one ot tvo <t tbe Aetg 
sscxeroiu, it bes been tboogbt beit to tmngo *0 inb-hesdln^ 


(»a. Coxnier act} are wrr 
usdereveivAe slrbibelictSy. 
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agi:nt, . • TAOE 

bow ftr fi contractor 11, ond isnotp ftlirajs entitled to appoint onCt 201—205 

flutliority Bhould always bouiirrltmsr, 205 

of, bow to he Tcrified, i’&. ' 

identity of, how to ho verified, 200 

Set alto «nd<r CoxTBACT Act, heading AoEST. 

Set ol<o Euebqe:<cxes. 

AGUEnfENTS WHICn ARE VOID. 

See Void AQIltmE^-Ta. 


ArPEXniCES-describfd 

Ajtesdis Ai — I teiolatioa ander 33 & 31 VJet., C. 00. 
„ B.— Statutory Rales. 

„ C.— P W. D. Code, VoL I, Chapter VITl. 

„ D, — Punjab Ciril Suit Rules. 

„ E,*-CitU Proci^ttr® Code, as. 79 — 82, 

„ F. — Arbitration Act. 

„ G,— P. W D. Forms G, H, Kl, K2, Q. 

„ Hi— Glossary c{ legal and technical terms. 


ARBITRATION 

iSee under CoitTRici Act, aame beading, 
clatiso for, most necessary, . . , 

AUTIrOniTY OF AGENT. 

^ee AooT 


22 n 


B 

bailed goods, 

faults in, duty to disclose, .... 

bailment— BAILOR— BAILE a 

See tinier CoSTitict Act, same headings. 

breach or AB.\NrONMENT OF CONTRACT. 
See An vsdosmest. 

brevity .\ND SDIPLIC3TT, 

value of, with illiterate contractors, . . 


117 
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CE^TinCATES OF CONTRACTORS. 

See COSTRACTOBS’ ClEBTIPIOATES. 
CERTIFIED COPY. 

See Evidesce Act, aame heading. 


COERCION 

Sec vridcr CoNiRter Act, aamehca^g. 
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CO^DIU^^CATIO^^ OF mOPOSALS, tTC. PAGE 


See CoJ>TnACT Act, heading PnoposAia. 

COiirEXSATION ON BREACH OF CONTRACT, MEASURE OF, 99—106 
C01IPL.\IXTS, ETC , 

should be rcquirwl to be in writing, ..... 228—232 

COMPULSORY REGISTRATION, 
documents needing, . 

CONDITIONS OF CONTRACTS, 
should aliraye be reasonable, 

CONSENT. 

See unJer Cnyrnscj Act, same heading 

CONSIDERATION FOR AGREEMENT 

See under Co>'TBiCT Acr, beading Coksioeratiov os Opjeci 
OP AGnEE^E^'T. 

CONSTRUCTION. 

useful rules of, ....... . 234—230 

CONTEMPORARY RECORD. 

value of, pointed out, 

laav be needed cvcntuall; m any contract, honever smoothly it 

d^owa at H'st . ... 

example of use of, .... ... 

duplicate note-books for purpose of, recommended, 

objections to vritten orders on works discussed 

value of, not confined to interests of writer buna^fi extends to 
successors also, . . .... 

material objects, also important to preserve, . .... 

photography, value of, towards, . . , . . . 

every contractor a possible future antagonist, . . . , 

CONTRACTS. 

See under Coktbact Act, aanie heading. 

CONTRACT ACT, IX OF 1872, 

[Note -Sub-liendinge dlpTiabtiKoUyttrranged'\ 

ACCZPTAKcr, 


how communicated, 57 

communication when complete, ....... 63 

when it inaj he revoked, ........ ,"5 

revocation when complete, 69 

must be absolute, ......... Cl 

evpressed reasonably, or precisely as stipulated for. . . H 

niay he espicss oi implied, ... . . . . ib. 

pencil for receipt of, may be fived, ...... i5. 

of modi^cofion of contract, samerulesapply, , .... 60 


213 

<b. 

lb 

244 

245 

246 
I’b. 
ib. 
xb. 
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CONTRACT ACT, IX OF 1872— te<nthtt««r) page 

CoSTttACTS— (ron^nufrf) 

election of promi*co npon promisor’a rcfuul or failure to perform, 

must bo prompt 67 

failure to perform, owing tocanse beyonil promisot'a control, cUcct 

of 03 

performance of, by third person, oOect of accepting. . . ' . 87 

joint promisors, Imbibties of, S8 

rights of, . ....... i5. 

must be performed within reasonable time £K) 

may be performed m any way sanctioned by promisee, ... 01 

failure to perform, effect of, where time is essential, . . , ib. 

not essential, . , tb. 

effect of aeceptmg performance after time agreed on, . , ib. 

tijne tor per/ormaaee of, should always be specified expressly, . ib. 

fact of time being essential in, can be collected from terms, although 

not expressly staled, OR > 

proper course to follow where contractor msbts on contmnmg per* 
formance of, after rescission, ... ... 03 

progress up to specified points in stated periods should always bo 

stipuUtM for, in, t2>. 

power to take oret good materials at site, upon rescission, should be 

reserTcd.in i&. 

partly legal, partly illegal, valid so far as legal, - . . . Oi 

superseded, rescinded, or altered, need not be performed. . . ih, 

need not be performed if performsni e dispensed witb or remitted, . >h. 

consequences of rescission of, 0(1 

how rescission of. can be communicated or revoked, ... 07 

who alone have power to modify, rescind, remit, .... 03 

agreement to modify, must be prior to breach ib. 

duty of person m ease of mistake, such duty resembling ono 

under a contract, ......... OS 

consequences of breach of, ....... .RO' 

me.'isuro of compensation on breach of. explamed, .... DO— lOd 

remote or mdirect damage resulting from breach of, not to bo 

comjieDsatcd for, 00 

duty to minimize damage, <m breach of, ..... OS — 103 
measure of damages where sum is named In contract as compen- 
sation for breach of, 103 

exception as to bail-bonds, etc , and cases where the public are 
interested in performance of, ....... t6 

rights of a party who rightfully lenclnds lOO 

bow unfounded claims twonght upon rightful rescission of, enn be 

put an end to, 108 

breach of essential portt«j of, disentitles breaker to carry on any 

other portion of the work, llO 

abandonment or breach of — See ABasniotraiENT. 

CtrsTOiis, 

how far saved hv, ••••«. ..,62 
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CONTRACT ACT, IX OF 1ST2— paoe 
Defimtioss, 
propos.il, 
promise, 
promisor, 
proniHec, 

consulerotion for promise, 
ngrcoment, 

irciptocaA promisea, '>l> 

void agreement, 
contract, 
voidable contract, 

voidcoatrut 

FEArn, 

de&iition of, 60 

probably narrower than Engliah “ fraud,” ..... 07 

OuAsayTEE, 

deOacd, 116 

sufficient consideration for, what, tb. 

Uant cAVutQsa or Acs otscntstn 60 

iltSBEPBESEXTATIOy. 

definition of, .......... CO 

guilty laiowledge not necessarily present lo A. 

SIlSIAKG, 

what docs and what does not invalidate agreementa , , , 7t>— 72 

what payments made under, can and what cannot be recovered bach, 98 
essentials of, which suffices to uivaltdate agreements, . . 71—73 

duty of person receiving money or other benefit under, . . 98 

PAllTlfVB, 

responsibility of pretended. 128 

person allowing himself to be rcpceseated as a, , i7>. 

power of, to bind co-partners, ....... iZ>. 

effect of acknowledgment ox payment by a, to bind co-partners, . 145 

Pastneeship, 

defined 123 

definition of ” firm,” ib. 

dissolution of, notice of dissolution, howto be given, . . . 130 

Penalties csoer Contracts, 

how they can be enforced, . 103 
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CONTRACTT ACT, IX OF l872--{«n»/intt«*} PAOZ 

Proposal, s 

how communicated, .......... ^67 

communication when complete, • SS 

when it may fao revoked, .•>••• ..69 

how it IS revoked,' . . . th. 

revocation when complete, 

what converta it into a promise, ....... 61 

tnay be express or implied, . th. 

for modification o! contract, same rules apply, .... CO 
IlEASOManLE TXSfE FOn PEBPORMANCS or COHTnAOTS, 

how to be calculated, 90 

Scope op Act, 60 

SUBETV, 

defined , , . . 115 

liability of, . ‘ it), 

how discharged,. HO 

how not discharged, . . , • , • ’ , • i&. 

Title, 

what — a seller can convey to buyer. Ill 

exceptional cases where seller can give a better— than hia own, • ti, 

how questions of, to be dealt with in royalty claims, . . . ih. 

how contractors can be guided into ways of truth aa regards their 
—to the goods they ofier, • 112 


Ckcebtaintt IV Aobeesiekts. 

I f what it does mean and what not. 


Undue Influence, 

definition of, .,,..•••••95- 
Void Aokeements, 

where consideration or object “ unlawltil,” wholly or in part, , . 73 

without consideration (except in cases apeoified in section 25 of 

Contract Act) 74 

mrestramtol legal proceedings (except as aaved by section 28 of 

Contract Act, Exceptions 1 »id|2), 76, 77 

for uncertainty, 31 

to do impossible act,' .,..•••••93 

todolegalthingandslsotodoillegalthingiVoidastolatter thing, * 01 

_ obligation of person benefited under, to restore, or compensate for, 

tbo benefit received, ,..•••••97 

Wabbastt, 

what— 13 implied on sale of goods by sample or by specification, , 112 

rights of buyer m sales bydescnption explained, .... 112,113 
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CONTRACT ACT, IX OF 1872— (eonf/nierf) page 

“ Waezastt— { fontuiu«f). 

bow ofiicm can secure the riglit to “ i»ck and choose ’* in sales 

with a, . 113 

bow ease of {periodical supplies onder sales with a, is to be provided 

lor, ........... i5. 

samplesmcaseaof sales with a, to be carefully preserred, . . ib. 

buyer's rights on breach of, as to ascertained goods, . . 114 

unascertained goods, , . ib. 

[Fndo/ “ CoXTRACt ACP.”1 

CONTACTORS. 

general ruitabJity of, discussed, ...... 200—216 

prune importance of aeleetiogsu’lable 200, 207 

materuLl questions reganlmg general suitability of, . . . 207—210 

as to knowledge 207 

^ certificates, 207, 208 

character 200—212 

funds and command of labour. 213, 213 

leisure an(f health, 213,214 

capacity in which tenders are made, .... 215, 216 

^owledge possessed by, why uuportant, 207, S08 

good charaotcr of, why important, 200, 211 

examples of otiI consequenc«s of not vcnfyuig, .... 210 

proposed register of, .... ... 210,211 

wealth, and influence of, on the labour market, why valuable, . 212, 213 

leisure and health of, importance of these attributes illustrated, . 213, 214 

liability of, la cases of plurality of coutractsand contracts contin* 
gent one on another, discus^, ...... 214,215 

CONTRACTORS’ CERTIFICATES. 

do they refer and belong to him T ..... . 207, 208 

often traded m, ........ . 203 

are those to whom the— refer to do the work t . . . . ii. 

do they refer to eimilar work t . . . . . 208, 209 

his latest job » 209 

should bo required as to several {Tenons jobs, .... ii. 

carefully kept, ....... i5 

CONTRACTORS’ LABOURERS. 

punctual payment of, important, ...... 247, 248 

condition to secure punctual payment of, discussed, ... ib 

proper course to adopt regarding, if contractor absconds, . . 248 

recovery of money paid to, on contractor’s abscondmg, . . 248, 249 


CONTRACTS. 

See CoxTBACT Act, 


heading. 



CONTROVERSY, paob 

first step to take on possibility ot, - . » • ♦ 20 

CO-OPERATION OF OFFICERS, 

importnnee of, towsrtis accnmnUtioa of oseful knowledge, pointed 
out 242 

CRIMINAL SENTENCE. EFFECT OF PENDENCY OF, . . C4 

CUSTOMS. 

Stc undtr Co^”^llCT Act, same beading. 

Set uader Evidcsce Act, same be.ading. 


inconTenient, should slvays be negatived m contracting. . . 224, 225 


D 

DA5IAGES ON BREACH OP CONTRACT. 

correct measura of, explained, 01)->100 

remote or indirect, not claimable, 09 

duty to minimise O').— 100 

measure of, rvhero sum IS named in contract, .... 103 

exception regarding, as to bail-bonds, etc., .... i‘b< 

DEATH OF CONTRACTOR. EFFECT OF, 82~87 

DEFINITIONS 


Set same heading under each Act quoted : alto see ApFBtrniz IT. 
DELEGATION BY PUBUC OFnCERS OF POlTER OF CON- 


TRAOnNG. 

not allowed, 1D7 

DISCLOSURE OP DOCUMENTS, 

danger of, .......... 2G0 

DISSOLUTION OF PARTNERSHIP, 

Low Talidly notified, , ISO 

DOCUSfENTS. 

See Evidence Act, same beading. 


DUPLICATE NOTE-BOOKS, VALDE OP. 
See COSTEMPORABT BECOSn. 


£ 

EMERGENCIES. 

powers of an agent in, , ' . , . . . . , 120 

EMERGF.NT CIRCUMSTANCES. NOT ADMITTING OF FORMAL 
AGREESIENT. 

Set FORiiaL Aobeemest, 
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ERASURES, ETC., 

rnlc as to, oader the Registration Aet,« . 

ESTOPPEL. 

See EviDcrcs Acr, umo heading. . 

EVIDENCE 

Set Evwesce Act, same heading. 

EVIDENCE ACT, I OF 1872, 

[Note.— alphahetieaU^ arranged.] 

Admissioss, 

whst they really are, ......... 13i 

definition ot, 

not eonelueire, unless “estoppels,” 

vhose— are admissible, 

to what extent admissible, 14, 15 

what communications ate not — , ...... tb. 

Apfaitis op State, 

how far piirileged from disclosure, ...... 33 

what are, S3 

CESTinED Copy, 

when admissible proof, , ' . . . . . . . 29 

CostnovERsT, 

first atop to take on possibility of, 20 

CCSTOSIS, 

what proof of, admissible, ........ 22 

can be negatired by parties, .... ... 35 

bow far saved by Contract Act, ..... .52 

true function of, ......... 02 

Dzrnimoss xs ibe, 

fact 10 

relevant, .......... tb. 

facta m issue, ... ....... tb. 

evidence, ........... ib. 

oral evidence, ......... ib. 

documentary evidence, ........ tb 

proved, ........... tb. 

disproved, .......... ib. 

not proved ib. 

admission, ..........14 

primary evidence, SS 
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£\'IDENOE ACT, I OF 1872 — (conlinuetl) faoe 

DznNinoss iir TBB—(coRltnuei),* 
secondary evidence, . . 

puHio documentfl, . 
private doenments, . . 

certified copy i5. 

estoppel, 30 

afiaits of State, .......... 39 

DocuirCfTS, 

how their contents must be proved, 24 — 29 

Estopfel, 

definition of, . . 30 

{aimess o! rule explained. 30, 37 

conduct when etjoivalent to eoaactotu mteatioo, .... 37 

embodied iQ section 3 of Act IX of 1872. ..... 07 

EviiiEJfce, 

must be collected as it grows, .27 

Ezpgsts, 

who are, 2l 

Facts tvmcH feed wot be fbovzd. 

facts judicially noticed, 23 

agreed on by parties, ........ iS. 

FtF AL Bill, 

is it ever really final T 33 

HAHDWRITIJrO, 

what proof of, admissible. 21 

Latest Aasbiouities, 

maybeesplained, ...*.....30 
Leoai. Adtiseb, 

communications with, • 38, 40 

what commumcatioQs are mdnded. • ' , , . . . 40 

MElipET, . 

refreshing, ...... .....41 

importance of aiding, by note^ ... .... 42 , 

Notice to Produce, 

when necessary, 26 

not necessary, , ... • . ' . . , tb, 

•OrnciAi, CoMMDincATioH?, 

what are confidential 39 
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EVIDENCE ACT, I OF 1872-.(omh*nttoO page 

OmcTii- R ecords, 

vhftt are admissible ia evidence, 19 

Opraoss OP tiiied Peesoss, 

when relevant . . , . 21 

Obai. Evidence, 

meaning of . , . 10, 24 

admissible to prove what facts, 24 

bow fa^ onlj admissible as to terms of contracts, etc 31, 32. 

to vary, etc., written contracts, . . 33 

OvERTCREs OP Peace, 

Low they can be aofelf made, 16 

PaiEifT AifBiormEs, 

may not be explained, 35 

Flaks, 

R hat are presnmed to be correct, 30 

what they shoald never show SI 

how obiections to, can be prevented, ih. 

annexed to conveyance, special valve of, • . . . . t'b. 

rules as to, under Registration Act, 135, 136 

Pigeos-Holiso op Evidesce, 

value of 27 

PBESPMrmOKS, 

wbat the Coprt may presume, 36 

Pbihaby Etidekce, 

meaning of, 25 

PBIViTE DOCUMEHTS, 

what they are, . 29 

Productiok op Docesiekts, 

duty to bring to Court, . , , , , , ^ “ 43 

who has custody of documents, . . . , , , . 43 44 

Public Documests, 

what they are, 

Reletakt Facts, 

imjitrtance of fully stating, 1/12 

guidmg principle os to doubtful facts, 

ivbat are, 12.^23 

Rioht to Ikspect PubUO DoCUStESXS, 

who possesses it, 29 39 
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EVIDENCE ACT, 1 OF 1872 — [tandvitS\ page 

Safeogabdino op Evidence, 

unportanco of, 19 

hints towards 20, 21 

Samples, 

importance of preserving, . 23 

Scope op, stated, 0 

Secondabt Evidence, 

meaning of, . . . . . . , . • . ^ 25 

when admissible, ......... 25—27 

value of 28 

Specialle worthy of respect, 7, 8 

Statement, 

how much of one is to be proved, 21 

Three 5Iais PRiNapLEs of Evidence todeb the, .... 8 

■ONPRODDCinLB Persons, 

how their statements can be proved, . . . . . .16,17 

Unsworn Stateuehts, 

when admissible evideaee, . . • . -v . 18—21,24 

■WnY INTROOrCED INTO Manoal 7 

■Wnmxo, 

special value of, as against oral transactions, .... 28 

"WpITINO down AoREniENTS, 

object of, explained, 34 - 

[End of" Evidence Act,’*! OF 1872.] 

’EXECUTIVE OFFICERS, 

all agents of Secretary of State, ..«••• . 421 

EXEilPTION FROM APPEARANCE, 

to register docijmentg, . . . 439, 140 

EXPERIENCE GAINED DURING CONTRACT, 

memorandum of, • 268 

EXPERTS. 

Set Evidence Act, same headbg. * 

F 

FACTS WHICH Need not be proved. 

Evidence Act, same heading. 
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FAULTS IN* RAILED GOODS, mob 

dutv of b\nor lo ...... . 117 

FIN'AL BILL. 

Bet EviPtscs Act, »ine L€-\dtDg. 

FOr.BE.\RA.YCE. 

Set .AcqnESCEBCE. 

FORSLAL AGREEMENT. 


atllincainipr»ctieablc 230, 237 

but as a rule aliould precede corooiencement of work, . . 237 

example of fatal result of neglecting to take, . . . t6. 

oral, just as xalid as written, unless law requires otherwise, . . 235 

signature not necessary to raliJity of ib. 

of each sheet of. expedient, .... ib 

erasures, interlineations, alterations, etc . in, should be initialled, ii. 

up to uKat point a contractor can withdraw from, after baring 

signed it, 230 

essence of all contracts, I'b. 

where retbal, precautions under which it should be entered into, 230, 210 


TRAUD. 

See unifrr Costrsct Act, same heading 
FRAUDULENT TRANSFERS, 


prohibited by law .101 

FREE CONSENT, 

meaning of, Co 

FULL AGF,. 


See Power or pboposeh Costbictob to Cosriutrr 
FUTILE CONDITIONS, 

ui coiitfaits alnay: incxpediint, .... 223 


G 

GENERAL rniNCIPLES FOR OBSEP.VANCE IN DEALING 
MITH CONTRACTORS, 

never threaten vainly, ...... . 256 

give utmost warning before nsingextrecue measures, . . . v6. 

always minimize damage causeil by breach of contract, so far as 

possible, ih. 

be ]u?t and generous too, out of Court, .... .273.27!) 

in Court, concession is misplaced, 189 

GENERALITIES, 

best avoided m specifications, ....... £3 0 
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GOLDEN RULES, fio* 

“ Vox emisaa t<^9t,ltteTa»criplatnantt,” 18 

tiep on pOia\l>3il*f of ditpule, teeare doevmentf, ate., , . 20 

Ptgeon-hole ew^enee « it tomet to hand, 27 

Invartohly hatt an arbifniton elauae, 31 

Saenfiee everyt^intf la tlearnua, 65, 66, 234 

Both do ih^ iAin^ and alao aeeure proof of the fact, . . . 103 

"Saneia **: avoid all thtUmay tend tovarda legal eom- 

tdtealiona 130,216 

neavtnhdpa fhoaetehohelpthemaelvea: ao it vigilant, ... 236 

GUARANTEE. 

Set under CoKToacti Act. same headmg , 
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HANDWRITING. 

Set EniiE^a: Act, same heading. 


I 

lilPOSSlBILITY, 1 

effect of, oa contract, ,63 

INSPECTION OF PUBUC DOCUMENTS, 

right of 30 

INTEREST, 

effect of payment oLnsderlimitatioD Act, ..... 144 

INTERVIEWS AT PRIVATE RESIDENCE, 

nerer proper 347 


L 


LABOURERS. 

Set CosTKAcroas’ Labochebs. 

LATENT AMDIOUITIES. 

See Etisexcz Act, same heading. 

LEASES. 

rules regarding, under Transfer of Property Act, . . . 169 — I?? 

LEGAL ADVISER. HOW TO CONSULT. 

starts in Ignorance of all facts of the case, . . . . * , 271 

should be told the whole of the facts, fa^oniable or adverse^ . ' .139,148- ' 
positire dnty, besides true interest, of officer to disclose the whole 
, ^ truth, . . ......... 272 

facts of which relevancy is doubtfnl should he stated, . . . 273 




XCVll 


XKDEZ. 


LEGAL ADMSER, HOW TO COXSDIiT— (»«/•«»»*) pjoe 

commu&ititions opposttepartytsubscqacnt to di^i^uteor claim, 

should nlwaya be mentioned, , ..... 273 

example of danger of orerlookms subseqiimt communications, . ih. 
consequences of elating ca«e ineomplefely, . . . . 273, 274 

CTidenw stat'^ to, ahotiW bo carefully pteserred, . . . , 274, 273 

csamplo of difficulties caiiswl Ly negligent custody nf Important 

material evidence, . . . . . . 275 

form of reference to, on a single point, . . . 276 

on a rrhotecase, ib. 

legal sdnser never asks for further information not )>elieved by 

him to be material, ........ 277 

See Ent)E5CS Act, heading Lcoat AnvisEft. 

LEG.AL knowledge, 

Valaeof, .... . . ... 201 

LEGjkLITY OF ACREE.VE.VT. 

nBportanea of eoaufing, . . . . . 218—222 

points to be examined in verifyug, 210 — 222 


LISflTATlOK ACT, XV OF 1877, 

[Note — SuJ h'adi’i^ji alpkehcUeaUyorranyed ) 

ACSJfOWLEDOMEJfTS 1» WStTlVO, 

effect of, under the, . ... 143 

what may constitute one, . . . . ‘"S 

who IS competent to sign one, . *&. 

ACKlfOSVLEDOJIENTS AJfD PATHESTS BV PABTHEBS, ETC. 

effect of, under the, . . . . . ItCi 

C0BEEsr05DK5CE, 

mode of preventing correspondence es to claims from l>cing u*ed as 

aebnowledgnienfa undei the, ...... 144 

DtSCBIPTIOJT OT IKE . .141 

GovEBjfjiEyr why specially estitled to tke photectiok op the, . 142 

OdLIOATORY OPERATIOK OF TlfE, OS HIE CllVIX. CoPKTS, . 143 

PAYUIIST op ISTEBEST OB PABT PAYSIEST OF PREJCITAI. DPBT, 
effect of, under the, . . 144,145 

principle underlying the doctrine of such payments, . . 145 

Valid ACicKowLEDQiiF>n' csdebthe, 
indispen«ablc element® of, . . . . i6. 

[End of “Limitatios AcT,”l 


LOW RATES, 


xcvin 


IMDCX. 


M 

manual. taob 

object ot, . . . ^ 

need for, cTfilalnwl, . 

oirangcmetit of, stated, . . • . . • . ^ 

mterlea^’ng of parts of, . . . . * . •J'* 

amountof Btud^ oflegnlchaptersof.whicliisnecessary, . . . ^ 

material objccts, 

rrapottaQceol^tsetTxag. , . ..... 24G 


materials, removal of, from government ground. 


broad ptiaciplo goveroing tbo question of, . . . . . 2C2 

remedyot Government wbereUbostoAsdlpaylor, . . , 2C2 

incidcotal remtitks on the law of Set-off, *h. 

Hjectod materials, etc .tightofcoatractor in, .... 2&I 

lemovatof. ... . . fi. 


hateruls at site. 

power to take over, ........ 02 

MEASURE OF CO^^PENSATION ON BREACH OF CONTRACfT, . 09—100 


measurements, 

Uoporiance of secunDg de*i proof of, . 
memorandum op experience GAINED. 

advantages of, . . . . . . . 

useful m all professions, 

Governiuent ought never to euOer twice through the same mistake, 


JIEMORANDU3I REGARDING CONTRACTOR, 

not practicable m petty cases, . . . ‘ . . • > 261 

hut most neceBsaiy in large ones, . 

obvious benefits of practice of preparing — , both to officer himself 

and to bis successors, 

example of evil eSects of absence of »t, »Z». 

MEilORY, refreshing. 

£ee Evtuekcc Act. beading McuorT. 


misrepresentation. 

8e« under Coktraci AoT.ecineheadiag. 

MISTAKE. 

does not neeeesarily invalidate a contract. .... . 2lC,~2l7 

how it can best be avoided, , ....... 217 

written memoranduni proving that terms of contract were es* 
plained to coutractor valuable, BS&egatiwg plea of, • .217,218 

duty of persons benefitmg by, "OS 

See also under Costbacv Ar-e, headmg Mistake. 



XOIX 


IKSEX. 


ilODIFlCATION OF CONTRACTS, pao® 

a qucMirn of great importance, ... .... 219 

ehoiilJ bo agrectl to with greatest circumspection only, 

an csamplo of imrru<J<?ut • . . »& 

points to bear in mind, when contemplating a, . . 219—251 

who alone can consent to, ..... . . 251 


sample form for, . . ...... 280 

MUXILATED CONTRACT. 

Su .\B^.•DO^iIE>T. 

N’OTE.BOOKS, VALUE OF. 

Stt UVPLICATE N'oTt. BOOKS 

0 

orncERS, ESEcun^’E, 

oU agents o! Secretary of State. . . . .131 

OFnClAL COSDIUNIC.VnOKS 

See CviBESO® Act, same heading 

OFFICIAL RECORDS 

Sec EvtSEBC® Act, same heading. 

OPDrrON'S WREN RELEVANT. 

Sec Evidekcs Act, same beading 
OPTIONAL REGIS rR.VnON, 

what decuments arc epen to, . . . . 131 

ORAL EVIDFNCE. 

See Etideuce Act, same headings. 

OVERTURES OF PEACE. 

Sec Evidence Act, same heodiugs. 

P 

PART-PAYilENTS, 

eff<.ct of, under Limitation Act, . ..... 14S 

PARTNERS, 

their powers and responsibilities, . . . , ib 

See also under Costeact Act, beading pAnT^ElI 

PARTNERSHIP. DI'^SOLUTION OF 
See Dissolctiok of PAETscnsiirr. 

P.tTENT A3IBIGUITIES. 

Sec Evidence Act, same beading. 




IMDtX. 


PAYMENT, ■ PAOB 

made under mistake 6f /ad, reeoverable .... 257 

lav, imcoTcrable, . 

fiequentlj made to self-styled but tmantlionzcd assignee, . ' , 2S3 

consignor instead of consignee and itee versS, . 2SS, 250 

unauthorised agent, partner, etc 250 

precautions under vhicb, can bemade to representatire of deceased 

contraotoT touched on, ....... 2G0 

punctual, saves many dispute®, 262 

should never he delayed on any account, where practicable, . , ib 


See also under Costraot Aot, heading Slisrucc, 

PENALTIES UNDER CONTRACTS. 

i9ee lender Coktract Act, same heading. ' 

tERFORMANCE OF CONTRACTS. 

within what period due, .00 

reasonable time for, .... ...>&. 

PETTY FIRMS, 

best left alone, 216 

an example of general rule, to otioid {r^alcomp/irahonA. . . . ib, 

PHOTOGRAPHY, USES OF, . . . .... 212, 246 

PLANT AND STORES, 

unavoidable in some cases to lend, to contractors, . . 260 

points to be attended to in lending, enumerated, . 261 


what can be done to recover, when contractor will not restore them,, 20l, 262 
PLANS. 

SeeEnDERCE Acrrand BeaisnUTioRAcr, same heading 

PIGEON-HOLING OF EVIDENCE. 

See EnnsRcn Act, eame headusg- 


POWERS-OF-ATTORNEY, 

stamping of, • 222 

POWER TO PRESENT FOR REGISTRATION, .... 137. 138 
POWER OF PROPOSED CONTRACTOR TO CONTRACT, . .193—204 

of the first Importance in contracting, ... • . 

material questions, where proposed contractor tenders as a principal, «&. 
full age for contracting, ... ..... 199 

sound mind for contractmg, . . . . *5. 

legal competence to contract, 

liability to be sued m the Civil Courts, ..... 200 

how these questions can be ascertMned m practice, . . ,200, 201 

material questions, when proposed contractor tenders as an agent, . 201 

authority duly confened, 20* 



tKSET 


PlOE 

^O^YER OF PROPOSED CONTRACTOR TO CONTRACT— 


authority in legal form, ....... 203 

it authority implied, Talidly implied, . . •J' 

authority adequate, ... .... 204 

etiU in forre, ........ «5 

POWEP.S or PURLIC OFFICERS TO CONTRACT, . . 191— 107 

are derived from rceolutions under tlie Statute 33 Si 34 Vict , c 50, 102 

are f urtheruiore limited by the Public Worhs Department Code, 193 

points to be attended to regarding, in giving a contract, . . 105 

non-liability of Government vherean officer exceeds bia ]>oneTS, . lOG 

proper course to adopt nhcrean officer has exceeded bispoivers, . »2> 

question regardmg, needs reconsideration, . . 100, 107 

cannot be delegated, . ... . . 107 

how far alone the public ate bound to be aware of the, . I'b 

PRESUMPTIONS. 

what the Court may presume, . . . SO 

PRETENDED AGENT, 

liability of, . . . . . . 12C 

PRETENDED PARTNER, 

responsibility of, . 123 

PRIMARY EVIDENCE, 

meaning of, . . .... 25 

PRIVATE DOCU3IENTS, 

what they are, . , . . 29 

PRIVATE RESIDENCE, 

mterviewa at, ..... . ... 247 


PRODDCnON OP DOCUJIENTS 
Sec Evidlkce Act, same beading 

PROPOSAL 

See under Coktbact Act, same heading 


PURLIC AND PRIVATE AGENTS, 

diitiiictioi) between the powers of, in England and America, . 103,194 

doubtful whether such distinction 13 recognized 111 India, .. 104 

PUBLIC DOCUMENTS. 

what thej are, .......... 29 

PUNCTUAL PAYMENT, 

importance of, ... . . • , . 2C2 




4 

QUANTITIES, 

slioulil be expressed m words as veil as figures, . .... 235 

R 

RATES. PROGRESSIVE, 

sometimes expedient, . 224 

REASONABLE TIME FOR PERFORMANCE OF CONTRACTS. 


iSee linitr Coktract Act, eitme heading 
RECDRP OF DOCUMENTS, 

oltcn iQiportamt even alter settlement ot contract 255 

first step on threatening ol a dispute, . • ... 26C 

danger of disclosure as well as ot theft, etc . . . . • »b. 

same rules apply to material objects, . , ib 

fatal error of deferring preparations tdl dispute has arisen, . . 2C7 

REFRESHING MEMORY. 

Sm EviDEtrcE Act, heading hlEMO&y. 

REFUSAL TO PERFORM PROMISE, 

effect of, .... 85 


REGISTER OF CONTRACTORS, . . . . 210-212 

suggestion for, generally approved, . • . 210 

correct scope of, on open question, <5 

perfectly legal • fear of hbel actions needless, . . .211 

objection based on fraudulentchaogesof nome.how to be overcome, tb. 


coneeirableuso of photography to aid m Klentifioation. . . • 212 

example of CTil effect of absence of, ...... t6. 

REGISTRATION ACT, III OF 1877. 

[Note. — Stib.?teadtng» alpbabitkoRy anangtd ] 

COMptri^ORY REOI8TBATION, 

documents of which registration is compulsory under the, . . 134 

DEFonnons Df THE, ‘ ‘ 

lease, . . . .,. • • • • • .133 

signature ... th, 

signed, ........... l&. 

immoveable property, 
moveable property, . . 

DEScnrpnojT ofPascelsttsdebthe 135 

ErTECTOpREOISTRATIOU ASD OPNoS-BECnTKiTIOKraDERTHE, . 13S, 139 
Ebasubes, etc , 

rule under the, at to documents erased, etc.. 


135 



r.EGISTRAtlON ACT, HI OF 1S77— (fon/iriu»tf) pace 

ExE>rmos FROM ArrEABASCE USHER Tnr, . . 13D, UO 

LnirrEnscx5PEOFST4TUTORVDEnsmox3is nns akd otheh Acts 

EXPLACtED . . ... 133, 134 

OmOSAL Reoistraticjs, 

documcals of tvbich the regi'lratioii is ojitHmal under the, . . I3t 

Place, 

for rcsialration under the, . . . . .137 

Plass, etc , 

documentg containing, rule «s to, under the, . . . 13a 

Scope Asn ADVASTAOES or tnr, . . 132 

Time, 

for presenting documents for registration under the, 130 

Who mat pbesbst, 

for registration under the, . . . .137,138 

[End 0 / “ P.eoistbation Act.”] 

REJECTED 3IATERUI5 AND AP.TICXnS, RIGHT OF COKTR.ACT. 

OR TO, 

ought to be expressly provided for, .... 264 

as to manuf-ictured articles, depends on inherent value of mw 
materials, . . ■ • . . . i6. 

precautions to betaken before disposing of rejected articles, . . tb. 

right rule in providing as to, . t.b. 


removal of materials ftotn Government ground. See RIatebiai^. 


RELEV.XNT FACTS 

See Evidekce Act, same lic-iding 

REPRESENTATIVES, 

and ixitves ot , wwlei wAiacts , . . 

RESCISSION OF CONTRACT, 

eflcct of, . . .... . . DO 

REVOCATION OF PROPOSALS, etc , . ... 08 

RIGHT TO INSPECT PUBLIC DOCUMENTS. . . . . 29, 30 

RlGHTrUL RESCISSION OF CONTRACT, 

right of p.irty rescinding, . . . . . . JOG 

RULES, GOLDEN, 

See Goldes Rolls. 

s 


SAFEGUARDING OP ElTDENCE, 
Importance of, . 


19—20 



CIV 


safeguarding of SAJIPLES, woe 

importance of, 28,241 

SAFE CUSTODY, 

immense importance of, . 240 

value of registration as a moans of, 240. 24 1 

rule applies no less to samples and other mateml objects than to 

documents, 241 

both safe custody and proof of identity of object material, . , ib. 

SALE. 

rules na to, under Transfer of Property Act, .... 1(14 — 169 

title of seller, -110 

SASIPLE, 

rules as to sale by, 114 

SECONDARY EVIDENCE, 

meaning of, 2G 

SELLER’S TITLE. 

t?ee Co:tTBACT Act, heading Title. 

SET-OFF, 

remarks on the law of, . ' . 263 


SIGNATURE, 

not essential to written agreement 

SOUND mND FOR CONTRACTING, ..... 
SOURCE OF POWER OF OFFICERS TO CONTRACT, . 
SQUATTERS, 

distinction between contractor and mere trespasser explained, , 
extent and Lmita of contractor’s legal rights as to lints, etc., . 
trespasser’s rights, 

importance of eonduet on this subject, ..... 
STASIPING OF DOCUMENTS, 

P. W. D. agreements exempt 

other agreements, ...... .. 

powers-of-attorney, ...... . . 

•STAMP ACT, II OF 180D. 

[Note — Siih-Aeniinyr alphah<lieaUs ffrronjed.] 

AonEsiVE Stamps, 
uso of, under the 
AnjODICATIOSS, 

as to duty under the, 


. 23S 

f.3, C4, 10ft 
. 193 

. 253 

. i5. 

xb. 

. lb. 



150 


CAarCELLATIOM, 

of nUheiive stamps under the. 



cv 


tKtCX. 


STAMP ACT. II OF 

Dtmmoss vt rnt. 

bonil, . 

cbargeaUe. 

. 1 . 

conTf jaoee. . . .1 . 

duly lUmjvd. • . O 

1m 

ajong»ge-rf<«l. 

powcr*oI-»tWroej, 

receipt, .j, 

♦ . Iti 

lifTErasED Stamm, 

bow inBlruinentaM written muit bo %rtitten under the, . . , \i- 

lS5TErM12rtSCIUEaEABLEtnfDCnTBE, *13, 

ISSTEOteSTS Ui BLE TO StaMT PoTT JRtPCnTUE, 

description of, . *C^’, ICl 

LnnxATXoS'a oJt nre extcst or arATcTowr pansmoss taruiato. lij 
QPMTIO»aiUTEBUl.tOTAUOmfO»Al>OCtrMe»ttKOERtllt, . .Itl.iii 
REMisitojt opotrrif, 

powetoftbeQorcmmeattotnako.uoilcttbe, . . . 

Stamp dott. 

by whom payablo under the l5(} 

Stamp dutt obdeS rut, 

when It must b® pot on, . •***••• li, 

^{End of ** Stamp Aot.”J 


STA3IP DUTY. 

by whom payablo, 

rules regarduig, generally ..US, Igi 

STANDARD CONDITIONS PROPOSED. 233 ■ 

STATEMENT, 

how much of one la to bo 

STORES AND PI-ANT, 

Stt PtAKT ABD SlOBia. 


SUBAGENT, 

See under Cobmaci Act. h»dinS>a*Jfr. 

SOITABIPITY OF CONTRACTORS. 

See CoNTBACTOBS. 
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SDMJIART TERMINATION o» conteact, taoe ' 

power of, sometunea expedient IQ contnetiag, .... "20 

SURETY. 

S(e under Costbaci Act, ume beftdiog* 


T 

TENDERS OF TAYMENT, S4 

to reprcaentatiTes of deoeesed contractor, . , • . • 


TITLE OF SELLER. 

Sa Under Coktbace Act, beading Titie. 

TRANSFER OF PROPERTY ACT, IV OP 1882, ‘ 
[Note. — Bub-headin^a odpbehaieatt^amnotd^ 


Acno»ASLE CLAina, 

tzanafer of, Bader the, how effected, 1?^ 

notice of traosfei of actionahlo claiia. how to ho executed vnder the, . 175 

Bitteb ako ssies rroEB tbe, 
rights and Uablhtiea of. . ....... 


DExmiioNs nr tst. 

tale, . . 

oontroofc for tale, 
lease, . . 

lessor, . . 

lessee, . 


rent, 

actionable claim, 

ExTEtre or THE, 

F&AOEELEBT TEAjrSRBS OV OntOTEABlES, 
bow far prohibited h; the, ... 

Leases urmES tbej 
duration of leases Qnder the, 
leases how made under the, . . 

leaao under the, determination of, 
foifeitnre of lease under the, how waived, 

Lessob Arm ussu tmcEB nrs. 

rights and liabiLties of, . , . 

Notice to quit toueb the, 
how waived, . . , , , 


164 

165 
1C6 
ib. 

lb- 

ib. 

%b. 

174 

1C3 


m 


160 

ib: 


172 

»h. 


160—172 

173 



transfer of PEOPERTT act, IV OF 1882— (ron/inueJ) 


no I 


Oru. t&ajisjxbs r:;D£B nt, 

how f*r legs), . . lot 

pBCtCITLS OSWIUCn TRS, BiaisizD, 

Sales or Iioioteaslks rsceh tre, 
what most be made by ngistend ifutromeitt aad wbst may bo 
made otherwise , IO5 

TsAKsrzB or iMUomrLES rzuooia sure, 
how far prohibited by the, lot 

££ai 0/ “ TaA55rEB or Pbopestv Act.**] 

TRESPASSER, 

light to retoore property Ifom ground Irespoesed on, . . ,254 255 


u 


PNDCE influence 

8te vnitT COJTTBicr Act, lame heading. 

UNEQUIVOCAL ACTION, lUPORTANCE OP. 
See Ac^tnescriicz. 

UNCERTAINTY IN AGREEMENTS. 

See unSer CoSTBACr Act, lame be.-tdiog. 

. UNPRODUCIBLE PERSONS. 

how their Btitemente can be proved, . 

UNSWORN STATEMENTS, 

when admiseible la evidence, . . 

USES OF PJIOTOGRAPirT, . , . . 


• 16, It 

16—19,23 
. 212, 248 


V 

VALUE TO EXECUTHT OFFICERS OF SOME LEGAL KNOWLEDGE 

an lUrutraticn of, ^ 2gQ 

verbal agreements, 

precautions regarding, 239 240 

VOID AGREEMENTS. 

See alio under CoWTSicT Act, esme Leading. 


WARRANTY. 

See under Cohtkact Act, 


w 

beading. 
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FAQB 

•WTSPOM AND APPROPRIATENESS OP TERMS OF AGREEilENTS. 
fonnal and futile conditions nevre expedient, .... 223 

terms should always lie leasonalile,' 

every rate, not merely the average of all the rates, should ho reason* 
able 

time allowed should be reasonable, 

absurdly low rates never bond fide, 

separate rates for each “ lift *’ advisable, 224 

progressive rates advantageona, ....... rb. 

inconTenientcustomsehonldbebegatived. 224, 225 

clear and efTective provisions as to lueasuromenta important, . . 225 

power to summarily terminate, valnable, ..... 22Q 

but open to certain objections, ....... 226, 228 

arbitration tlanse, most necessary. 228 

complaints, notices, etc , should be tenniied to be submitted in 
writing 228. 229 

’i;VOBDTNG OF AGREEMENTS. 

patent ambiguities cannot be filled up, ...... 232 

the two grand objects to achieve, 

standard conditions proposed, 233 

general prmciple to follow in tramiog agreements, .... 234 

value ot b»v\ly and . th. 

golden rule, clearness before everythioj^ ..... 
promises to be construed m favour of the promiser, . , . 225 

wordatobeconstruedagatasthisiwhoeelecLsthrm, . , , *b. 

quantities should lx expressed in words as well ea figures, . . t6 

generalities beet avoided. . . . , , . . . , tb. 

■WRITING, 

immense superiority of, to oral communications, ... 29,223 — 232 
WRITING DOWN AGREEMENTS, 

object of, explained, . . 34 _ 

WRITTEN AGBEE3IENTS WHEN REQUIRED BY LAW, . . 220 

Sts alto FOBMSL AOBEEUnwr. 


rUXUTTA : PBINTED BT bCFpl COVT. PBIXTUIG, INpU, 8, HASTdOS STBCET. 




